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Avoiding, managing
and resolving Regulatory
actions and disputes
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What we do
Our free-standing team of specialist contentious
regulatory lawyers advises retail and wholesale
firms on avoiding, managing and resolving
regulatory action and disputes.
Our instructions frequently require us to take an holistic view of regulatory risk, litigation
and FOS/complaints exposure. We know how to head off and manage contentious
matters and have an in-depth understanding of the regulatory framework and its
application to our clients’ businesses. Combining contentious and advisory lawyers allows
us to get involved at an early stage when issues come to light, meaning that we are often
able to help our clients avoid regulatory intervention in a climate where the distinction
between non-contentious and contentious regulatory engagement is becoming
increasingly blurred.
We have represented firms and individuals in over 400 regulatory investigations and
inquiries across retail and wholesale activities, and have advised on most of the
significant matters in recent years, including governance, TCF, retail mis-selling, the
interest rate hedging review, LIBOR, FX, ETV, consumer credit and payday lending,
financial crime controls, FSCS claims and complaints handling.
Our offering also extends to market-leading added-value services, including a series of
frequent seminars, tailored training on financial services regulatory issues, and access to
RegZone – our free-to-view online resource providing a wealth of materials to help
financial institutions deal with the fast changing landscape of regulation in the UK and
Europe.

CMS provides a ‘pragmatic and commercial service’ to insurers, banks,
fund managers and broker-dealers across the panoply of contentious
and non-contentious matters.
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Meet our team
We would be delighted to meet informally to discuss topics of interest to
you and to provide supporting materials or training. Contact details and
brief CVs for first points of contact appear below.

Simon Morris
Partner, Financial Services
T +44 20 7367 2702
E simon.morris@cms-cmck.com
Simon specialises in advising financial services institutions on commercial and regulatory
matters with a particular focus on contentious regulatory matters. Simon has represented
firms in over 400 regulatory and disciplinary proceedings. He is the author of ‘Financial
Services Regulation in Practice’ (OUP 2016), is a Commissioner of the Jersey Financial
Services Commission and sits on the Regulatory Law Committee of the City of London
Law Society.

Maxine Cupitt
Partner, Financial Services Disputes
T +44 20 7367 2865
E maxine.cupitt@cms-cmck.com
Maxine has been working in the field of financial disputes for over 27 years. She has
extensive experience in assisting financial institutions, directors and senior management,
helping them to manage and resolve disputes, investigations and inquiries. She is
regularly involved in large scale and complex court proceedings, including by way of
mediation. Maxine acts for clients in regulatory investigations and enforcement actions,
including some of the regulators’ major enforcement campaigns. She also deals with
wider-implications FOS complaints.

Alison McHaffie
Partner, Financial Services Disputes
T +44 20 7367 2785
E alison.mchaffie@cms-cmck.com
Alison has an in-depth understanding of how the regulators approach investigations
and specialises exclusively in contentious financial services regulatory matters. With over
20 years’ experience in this field, Alison has been instructed to assist clients in key
regulatory issues and has dealt with over 130 regulatory inquiries, investigations and
enforcement cases. She helps clients to avoid regulatory intervention and enforcement
actions through proactive regulatory engagement and frequently advises on preparing
for supervisory and thematic visits, contested applications for authorisation and
approvals, and notification to the regulators. Alison also has extensive experience of
dealing with skilled persons’ reports and past business reviews.
David Pygott
Of Counsel, Financial Services Disputes
T +44 20 7367 2543
E david.pygott@cms-cmck.com
David specialises in contentious financial services regulation. He advises financial services
firms on all aspects of contentious regulatory work, including internal investigations,
external investigations by regulators and other public authorities, cross-border
investigations, s166 skilled person reports and regulated complaints handling. He also has
experience advising firms on investigations into financial crime matters (in particular
bribery and corruption) and advising on anti-money laundering law. He recently joined
CMS as Of Counsel, having previously worked for a magic circle law firm in London,
Hong Kong and Milan.
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Risk management and internal investigations
Ideally, firms identify risk areas and take steps to prevent problems. Failing this, a firm
will be in a good position if its systems and controls allow it to identify problems
promptly so that they are diligently investigated and appropriately remedied.
Where a problem is identified, a firm may need to conduct an internal investigation,
which may be complex and challenging.
We have worked with numerous clients in identifying and managing risk, including
auditing certain elements of the business and identifying key risks and potential
problems. Where issues of concern are identified, we assist clients in scoping and
implementing internal investigations and notifying regulators appropriately.

Skilled persons’ reports under s166 of FSMA
The FCA and PRA increasingly require firms to appoint a skilled person, at the firm’s
own cost, to perform a specialist investigation. They may rely on the findings when
deciding whether or not to pursue enforcement action. Management of interactions
with the skilled person is therefore critical to the outcome of the matter.
We have helped firms to persuade the regulator that a ‘skilled person’ appointment is
not necessary, have negotiated numerous skilled persons’ terms of appointment to
ensure they are as tightly focused as possible, and have helped firms to implement and
minimise remedial action required by regulators following skilled persons’ reports.
We have also acted as a skilled person and produced a number of reports for firms to
provide to the regulators outside the formal s166 process.

Individuals
The regulators are increasingly focusing their attention on taking action against senior
individuals as they believe such action has a greater deterrent effect than actions
against firms alone. This approach is aligned with the new Senior Managers’ regimes.
We regularly act for firms and individuals, and are aware of the differing practical
issues which arise in each case. We are also able to assist firms with managing
situations where the interests of an individual may conflict with those of the firm.

Further information, including a list of our offices, can be found at cms.law
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Reporting bad news
The FCA and PRA attach great importance to firms freely and promptly providing
information to them on issues of concern. The FCA and its predecessors have taken
enforcement action on numerous occasions against firms that have failed to provide
such information or where the information was inaccurate.
We have helped many firms to scope problems and then report them to relevant
regulators. A prompt and skilfully prepared notification is more likely to satisfy them
and reduce the potential for further investigation and disciplinary action.

Enforcement
The FCA remains committed to achieving ‘credible deterrence’ through its enforcement
powers. It will usually investigate when it requires information, has concerns, or believes
an offence may have been committed.
If a firm is referred to enforcement, we can assist with document requests, interview
preparation and the response to the regulators’ findings. On many occasions we have
succeeded in satisfying the FCA that no formal disciplinary action, or either no, or only
limited, redress is required.

Systems and controls
The systems and controls of a firm are key to the control of risks in its business.
Investigations and enforcement actions into the effectiveness of firms’ systems and
controls remain a constant on the FCA’s agenda. Firms’ controls in many areas are under
scrutiny, in particular corporate governance arrangements and controls over client money
and financial crime.
We frequently advise firms on the adequacy of their systems and controls arrangements
and have worked alongside firms to implement improvements where these have been
identified as necessary, either through internal review or as a result of an FCA
investigation.

Dealing with disputes in the regulatory context
Where a regulated firm faces High Court proceedings, this is frequently not in a vacuum
and may sit in a wider context of complaints, FOS complaints, FCA reviews and
potentially enforcement action.
We are experienced in acting for clients to ensure that they deal effectively with disputes,
manage regulatory risks and manage litigation.
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