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The ‘Law & Practice’ sections provide easily accessible information on
navigating the legal system when conducting business in the jurisdiction. Leading lawyers explain local law and practice at key transactional
stages and for crucial aspects of doing business.
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Each chapter provides easily accessible information on the impact of
the UKs vote to leave the European Union.
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CMS is a top-ten global law firm with 60 offices across 34
countries. It has the most extensive full-service footprint in
Europe and the second widest geographic coverage of any
law firm. It is therefore well placed to advise on multi-jurisdictional commercial arrangements requiring local services and other specialist expertise, in particular recently,
in oil and gas, energy and renewables in South East Asia
and Brazil. With strength in depth across the UK, including
in London and Scotland, the banking team is best known

for its long-standing connections with, and acting for, the
major UK clearing banks and is on the panels for all the
major clearers. CMS’ clients range from domestic and major global corporates, funds and other financial institutions
and advisers across the UK, Europe, the Middle East, Brazil, Mexico and Asia. In the wake of Brexit, CMS will be
monitoring developments as they unfold, keeping abreast
of changes.

Authors
Stephen Phillips is a partner at CMS,
based in Edinburgh, and has over 20 years
of experience in a wide range of finance
transactions. He acts for both banks and
borrowers in various sectors, including oil
and gas, financial institutions, maritime
and real estate. Phillips has also been heavily involved in
the transfer of loan portfolios and warehousing transactions and the Scottish aspects of the securitisation of
residential and commercial mortgage loans, as well as
credit card and auto loan receivables. He also has significant experience of advising on Bank of England Discount
Window Facilities and advising Scottish financial institu-

1. Current Legislative Framework
The UK has been a member of the EU and its predecessors
for over 40 years and EU law and regulation has become embedded in the legal framework governing the banking and
wider financial services sector. The progress towards an EU
single market in financial services and other sectors has been
underpinned by harmonising EU law in areas as diverse as
employment and data protection. A specific EU regulatory
regime for the banking and finance sector has developed
over the years, particularly with the added impetus of reacting to the challenges posed by the recent financial crisis. Any
realignment of the UK with the rest of the EU post-Brexit
raises major questions about what areas of EU regulation,
if any, will remain and what UK regulatory framework will
emerge to replace EU regulation.
To understand the challenges posed by Brexit to the banking
and finance sector, it is helpful to understand the current EU
regulatory regime as it applies to the UK banking sector (and
in this context it is worth noting that the sector’s activities
extend far beyond lending and deposit-taking).

The current EU regulatory framework

Current examples of EU regulation which apply to the UK
banking sector include:

tions and corporates on loan note issues. Phillips has an
extensive advisory practice, which includes advising and
opining upon the validity of complex financial instruments
and structures under Scots law. He is the author of Scots
law industry opinions including the Scottish ISDA Netting
and Collateral opinions. He is a member of the Banking,
Company and Insolvency Law Committee of the Law
Society of Scotland and is one of the teachers of the
International Finance LLM course at the University of
Edinburgh.

• The Reorganisation and Winding Up Directive (2001/24),
which deals with which state is responsible for insolvency
proceedings for certain financial entities including banks
and was incorporated into UK law by The Credit Institutions (Reorganisation and Winding Up) Regulations 2004
(as amended);
• EU Directive 2002/47 on financial collateral arrangements,
which was incorporated into UK law by the Financial Collateral Arrangements (No2) Regulations 2003 (as amended);
• The Bank Recovery and Resolution Directive (2014/59)
(BRRD), which is intended to put in place a regulatory regime which allows banks to ‘fail’ whilst maintaining essential banking services; it is implemented in the UK through,
inter alia, the Bank Recovery and Resolution Order 2014,
which amended the Banking Act 2009; and
• EMIR (EU Regulation 648/2012), which deals with, inter
alia, clearing and reporting requirements for certain derivative transactions.
It should be pointed out that EU regulation works in tandem
with UK initiatives and that UK legislation may go beyond
any requirements imposed by EU law. A prime example is
the Banking Act 2009 (as amended) which pre-dated BRRD
and was intended to achieve the same aim of dealing with the
failure, or potential failure, of a bank in an orderly manner.
The Banking Act 2009 has been amended to make the UK
bank resolution regime compliant with BRRD but the Bank-
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ing Act 2009 still goes beyond the requirements of BRRD
with provisions such as the requirement for the ring-fencing
of banks.
Of particular relevance to Brexit are those regulations which
have a direct impact upon the EU single market where certain key principles underpin EU regulation, namely “mutual
recognition, “passporting” and the “single licence. Authorisation of UK firms, including banking institutions, by the
PRA and FCA does not merely confer a licence to conduct
business in the UK; it is (for most types of financial institution) effective for the entire EU (and normally the European
Economic Area (EEA) states as well). A credit institution
incorporated and authorised in an EU/EEA country can:
• Conduct business with clients in other EU/EEA states
(cross-border services); and
• Establish branches there, without having to:
(a) Obtain local authorisation;
(b) Meet differing local prudential requirements; or
(c) Hold local capital.
This regime is important to both European banks (including UK banks) and to banking groups from outside the EU/
EEA (third countries). Third country groups often establish
an EU/EEA subsidiary which then enjoys full passporting
rights, and many have selected London as their EU base.
The passporting/single licence regime for EU/EEA entities
derives from various EU regulations depending upon the
nature of their business (and banking groups may be subject
to a wide range of regulatory requirements depending upon
the group’s activities). Of particular relevance for banking
groups are the Capital Requirements Directive IV (2013/36)
(CRD IV) and EU Regulation (575/2013) (CRR), and other
EU legislation also reflects similar principles such as EMIR
and BRRD.

Banking and CRD IV

Of importance to the Brexit debate, CRD IV affords no
passporting rights to third-country (ie non-EEA) credit institutions, but there is a limited equivalence regime under
CRD IV. Under the equivalence regime, the European Commission can adopt an implementing decision stating that a
third-country regulatory/prudential regime is equivalent to
the EU, and EU banks can apply preferential risk weights
to relevant exposures to entities located in those countries.
The European Banking Authority has made recommendations regarding amendments to CRD IV concerning equivalence of consolidated supervision regimes applicable in
third countries and the outcome of any discussions on such
changes could be of relevance if Brexit means that the UK
is not a member of the single market and is a third-country
state.
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Passporting

Despite the equivalence regime for third-country firms,
there is no passport for these entities under the regime and
therefore a third-country bank would need to establish an
EU subsidiary in order to conduct certain banking and investment services and make use of the passport.

2. Transitional Framework
Legally, the UK will be a member until any date when Brexit
is implemented (whether or not there is an agreement between the UK and the EU at that stage). As such it is ‘business as usual’ for UK banking groups, as they will still be
obliged to comply with EU legislation in the period until the
Brexit deal and continue to prepare for implementation of
new EU rules (including those to be implemented after the
anticipated Brexit date on the basis that they may apply to
the UK post-Brexit, depending upon the Brexit agreement).
Any post-Brexit planning by banks is complicated by the
fact that it is difficult to plan for transition when it is unclear what the eventual relationship will be between the EU
and the UK. Whilst it is to be hoped that there will soon be
greater clarity, banks have to plan on the basis of a number of
scenarios in the absence of any certainty. It has already been
noted that Brexit could impact upon banks’ planning for the
implementation of the UK ring-fencing rules as, at present,
the ring-fencing rules permit EEA assets to be within the
ring-fence.
Questions will arise as to whether documentary changes for
debt transactions are required, and this is discussed later.
It should be noted that both Scotland and Northern Ireland
voted to remain within the EU and in the case of Scotland,
with its significant financial services sector, by a substantial
margin. The Scottish government has committed to looking at all options to enable Scotland to remain within the
EU, including a second independence referendum. There
is therefore a possibility that a different post-Brexit regime
could apply in Scotland.
However, for all banks, the issues arising from Brexit are not
solely related to the legal and regulatory framework postBrexit but it is important also to consider how Brexit could
affect the UK economy with a potential impact upon both
the retail and commercial lending markets. Also of importance will be the issue of freedom of movement: will a postBrexit deal make it more difficult for banks to recruit and
retain employees from the rest of the EU?

3. Post EU Exit
There is no clarity on what a Brexit deal would look like, but
a number of scenarios have been highlighted as possible op-
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tions, namely: (1) membership of the European Economic
Area (EEA); (2) membership of the European Free Trade
Association (EFTA); or (3) a new third-country relationship with the EU. Looking at these options in turn, it is clear
that they could have an impact on the regulation of the UK
banking sector.

In any event, membership of the EEA would require the
agreement of all EU and EEA states, and it is not certain if
all members would agree to UK membership. Also, it should
be noted that aspects of EEA membership such as allowing
free movement and the requirement for ‘solidarity’ payments
from EEA members may be controversial in the UK.

3.1 The UK leaves the EU but remains a part of the
EEA

3.2 The UK leaves the EU but joins EFTA

The EEA agreement entered into force in 1994 and creates a
single market, known as the “internal market, composed of
the EU Member States and EFTA members Norway, Iceland
and Liechtenstein (this arrangement is sometimes called
the “Norwegian Model”). The EEA is a regional free-trade
agreement rather than a customs union, but importantly the
agreement affords equal treatment for citizens and economic
operators within the single market.
The agreement includes the four freedoms of the EU Single Market (free movement of goods, capital, services and
persons) plus competition and state aid rules and associated policy areas connected with the four freedoms. In order
to facilitate uniform application of laws within the single
market, key EU legislation is routinely incorporated into the
agreement.
Importantly, membership of the EEA would have a clear
advantage for the UK banking sector as EEA membership
would offer the UK continuation of EU financial services
legislation and the single passport system. It would offer full
mutual recognition and would thus minimise any need (and
associated cost) for UK banks to restructure their operations
(on account of regulatory change) for Brexit.
The potential downside for the UK banking sector of a transition from EU to EEA membership is that there would be
a loss of UK influence over EU policy and its new laws and
regulations. Hitherto, the UK has been a leader in the development of EU policy and rule-making and much of the EU
system is modelled, to a greater or lesser extent, on UK experience and UK rules. Prior to the Brexit vote, a UK European
Commissioner held the portfolio for financial services and
had influence over new legislation (including review of past
legislation). If the UK were to exit the EU and join the EEA,
it is possible that the EU regulatory regime would move in
a direction less favourable to UK financial institutions (for
instance, the implementation of a financial transactions tax).
However, it should be noted that any EU law would need
to be implemented under UK law as EU law would not automatically apply, and there are some concerns within the
EU about the time taken by EEA states to implement some
regulations.

Switzerland is the only member of EFTA that is not also
a member of the EEA and it is worthwhile looking at the
“Swiss Model” to see if there are advantages and disadvantages of that model for the UK. The UK joining EFTA in itself
brings few benefits and the UK would have to negotiate separate agreements with the EU to facilitate EU market access.
Some salient elements of the Swiss Model are:
• Switzerland does not have a single agreement with the EU.
It has negotiated over 100 individual agreements for different areas to facilitate EU market access.
• These agreements took many years to negotiate and require
further negotiations to update them.
• Importantly for UK banks, Swiss financial institutions have
no passporting rights. Switzerland therefore has to seek
equivalence status and its financial institutions only have
very limited rights under EU legislation as third-country
firms.
• Switzerland:
(a) Has to contribute to EU costs;
(b) Had to adopt free movement of persons and open its
borders as part of Schengen – a position that is now
in conflict with the result of a recent Swiss referendum; and
(c) Although not obliged to do so (as EFTA states are
under the EEA agreement), it adopts/follows a substantial amount of EU financial services legislation,
for instance (as of 1 January 2016) 90% of EMIR.
As the UK is a different and much larger economy than Switzerland, there is debate on whether the UK could secure a
better deal:
• With single market access and financial services passporting (unlike Switzerland);
• Without having to follow EU rules (as the EFTA states do)
but merely achieving ‘equivalence’ status; and
• Without having to accept free movement of persons (as
Switzerland and the EFTA states do).
For some within the UK, this might represent a better postBrexit deal but nothing the EU has said on the topic suggests
any willingness to offer these terms.
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3.3 The UK leaves the EU and trades with the EU

It may be the case that there is no agreement (or appetite)
within the EU or the UK for a new UK/EU relationship
based upon either the EEA or EFTA/Swiss models.
If this were the case, the only other option appears to be
a bespoke bilateral agreement with the EU, although it is
unclear how long it would take to negotiate and implement
such an agreement and whether such an agreement could be
implemented within the timescales of the Article 50 process.
Regardless of any timing issues, questions would arise in
respect of the practical implementation of any bespoke deal;
for instance, if the UK did retain some degree of mutual
recognition under EU financial services laws but had no institutional structures like those created for the EEA/EFTA
to implement continuously the relevant EU law, would the
UK have to negotiate passporting for each sector? Similarly,
if the UK were only given “third country” status under EU
rules, the UK may be recognised as “equivalent” at first (as
discussed below); however, it is possible that the UK could,
over time, develop financial services legislation that slowly
drifts further from the EU model, making “equivalence”
more difficult. Arguably, the only way in which the UK could
be sure of maintaining “equivalence” would be by tracking
relevant EU regulation, which could be politically sensitive
in the UK.
If the UK were to seek “equivalence” under CRD IV by negotiating with the European Commission there are three types
of relevant equivalence:
• Equivalence of confidentiality and professional secrecy regimes applicable to third-country supervisory authorities
(Article 55 CRD IV);
• Equivalence of prudential requirements applicable to institutions established in third countries (the European
Commission determines whether third-country regimes
are equivalent) (Article 107(4) CRR); and
• Equivalence of consolidated supervision regimes applicable in third countries (Article 127 CRD IV).
The most recent list published by the EC acknowledges that
Australia, Brazil, China, Mexico, Saudi Arabia, Singapore,
South Africa and the USA are equivalent and entities from
these jurisdictions are afforded the same treatment applied
to EU countries’ exposures in terms of capital requirements.
EU banks can apply preferential risk weights to relevant exposures to entities located in those countries. This clearly
would have some advantages for UK banks as it could reduce
the regulatory capital cost of EU entities transacting with UK
banks. Initially UK banks would also have the advantage that
their regulatory regime is already in line with EU regulation but, as previously mentioned, the UK may be required
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to implement further changes if the EU regulatory regime
changed post Brexit.
The EU is currently negotiating, or has just completed negotiating, new agreements with three major economies - the
USA, Canada and Japan - but it should be noted that none
extends (or would extend) mutual recognition and the single
passporting system for financial institutions to these countries.
Drawing on current precedent, there is a very real risk that
UK financial institutions will cease to benefit from the entire
passporting regime (or at least that it will not apply fully
across all financial services sectors) although the same risks
apply to EU institutions in relation to their UK operations.
Implementing Brexit in UK law
The consequential legal changes for the UK banking sector
arising from Brexit will depend upon the agreement between
the EU and the UK. In any event, it is likely that legislation
will be required to deal with many complex legal issues, including:
• Replacing EU law which is currently directly applicable in
the UK (for example, regulations such as EMIR).
• Putting UK law which implements EU requirements onto
a domestic footing.
• Amending current legislation which reflects EU arrangements that will no longer be applicable at Brexit, such as
passporting.
• Giving new powers and responsibilities to UK bodies
where these are currently exercised by EU institutions.
• Dealing with the post-Brexit judicial interpretation of EUderived legislation, given that there would no longer be an
appeal to the European Court of Justice (ECJ) and uncertainty as to whether its judgments are binding.
Any such transition project (which will cover not only the
banking and financial services sector but other sectors of
the UK economy) will be challenging because of the sheer
quantity of UK and EU legislation, delegated instruments,
rules and guidance that would need to be reviewed and ‘transitioned’.
Impact on debt documentation
It is not possible to predict the impact of Brexit upon debt
documentation until the nature of any Brexit deal is clear,
but certain aspects of debt documentation may be affected,
including:
• Increased costs: Borrowers should be aware that lenders
may seek to recover costs incurred if the UK and/or EU
regulatory changes post-Brexit impose additional costs.
• Bail-in provisions: Particularly in syndicated loans, EEA
lenders may require amendment of English law debt docu-
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mentation to include a bail-in clause to comply with Article
55 of the EU Bank Resolution and Recovery Directive if the
UK is not part of the EEA.
• Choice of law: It is possible that the use of English law
as the governing law of debt documents may be queried;
however, the benefits of English law are unlikely to cease
overnight and there seems little reason to change governing
law solely because of Brexit.
• Choice of jurisdiction: Checks may be required to ascertain
whether contractual choice of jurisdiction will be upheld

by courts in post-Brexit EU jurisdictions and whether
judgments will be recognised between UK and EU courts.
• Material adverse effect/force majeure: Such clauses may
need to be reviewed to ascertain whether a material adverse
effect/force majeure could be triggered by Brexit.
• General interpretation: Care will need to be taken when
referring to terms such as, inter alia, the European Union,
EU law and COMI (Centre of Main Interests).
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