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ALCOHOL AND RETAINERS DON’T MIX – THE HIGH COURT REMINDS PARTIES OF THE PERILS OF ACTING WHERE NO WRITTEN CONTRACT

Alcohol and retainers
don’t mix: the High
Court reminds parties of
the perils of acting where
no written contract
In the case of Moorgate Capital (Corporate Finance) Limited v H.I.G.
European Capital Partners LLP [2019] EWHC 1421 (Comm), the Commercial
Court examined the law on (i) oral contracts and (ii) unjustified enrichment based
on the principle of quantum meruit.
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Facts
The claimant Moorgate Capital (“Moorgate”), a corporate
finance advisor alleged that they had agreed a retainer
contract (the “Fees Agreement”) with the defendant
H.I.G. European Capital Partners LLP (“H.I.G”) a private
equity firm.
In March 2011, representatives from each party were
present at a drinks reception hosted by H.I.G at the
Wallace Collection in London. Moorgate’s primary
argument was that, at the reception, the representatives
had negotiated the Fees Agreement, which entitled
Moorgate to a sum of GBP 1m from H.I.G for its
advisory services in respect of a successful acquisition
of Bezier Acquisitions Limited (“Bezier”) by H.I.G,
which subsequently took place in August 2011. Failing
this, Moorgate sought a quantum meruit award of
GBP 1m on the grounds of unjustified enrichment. This
sum encompassed what Moorgate saw as reasonable in
respect of the services supplied to H.I.G.
Decision
(1) Was there a contract?
The court ultimately found that there was no contract
based on a number of factors, including:
1. The nature of the occasion itself – a marketing event
in the form of a drinks reception. It was considered
by the court (following expert evidence) that this
was unlikely to have been the forum for the formal
negotiation of retainer agreements, as well as being
against both social norms and commercial practice
for the parties.
2. While the H.I.G representative’s recollection was not
entirely definitive (in that it was noted that he could
be lying!) the court was persuaded by the evidence
that not only would he never have made such an
agreement in the circumstances, but that even if
he had done so, he would have remembered it,
considering the unusual practice it involved.
3. At the time the deal was allegedly struck, H.I.G
would not yet have held sufficient financial
information on the target company to make a
reasonable estimation of what the equity value of
Beziers would be, thereby impacting on what the
fee should reasonably be.
4. There was no written record of the contract, nor
had either party engaged their respective internal
governance approval procedures.
5. The court also drew attention to Moorgate’s actions
after H.I.G acquired Bezier. No invoice was issued to
H.I.G and even when H.I.G later offered to pay GBP
80,000, Moorgate did not refer back to the Fees
Agreement. It was not until six years later that
Moorgate sought payment based on the Fees
Agreement.
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(2) Was there a valid claim on a quantum meruit
basis?
The court made clear that the three areas of dispute in
respect of a quantum meruit claim are:
1. The existence of enrichment;
2. The existence of an unjust factor; and
3. The valuation of any enrichment.
Enquiry of whether there was an ‘unjust factor’ was to
be fundamental to Moorgate’s success. In determining
whether an ‘unjust factor’ existed, weight was placed
on the fact that there was no reason to suppose that
the parties acted in the mistaken belief that there was
a contract between them, nor had either party set out
that any of Moorgate’s work in respect of Bezier would
attract a fee, unless an agreement were to be made.
The court also stated that the behaviour of Moorgate
did not indicate that Moorgate had been working on
the assumption that the Fees Agreement would materialise.
For example, Moorgate alleged that the parties had
reached an exclusivity agreement, but this ‘belief’ was
undermined by Moorgate themselves, given that they
were in contact with other potential purchasers of Bezier.
Moorgate took a calculated risk and decided to provide
services in the hope of eventual payment.
In short, they were simply a disappointed risk-taker.
Comment
When parties are in dispute over the existence of an oral
contract, the court will look to a number of factors in
determining the likelihood of either party agreeing to be
bound by any agreement and their true intentions. However,
while the specific factual matrix will always be determinative,
it is clear that the risks of acting on the basis of an oral
agreement cannot be overstated. It is prudent to document
any proposed agreement in a written contract rather than
to rely on oral agreements.
With regard to unjustified enrichment, the court did
stress that such an argument may be successful in the
absence of a contract, such as:
1. Where parties perform obligations unaware
the contract was void; or
2. Where both parties anticipate that a contract will
be concluded and that any services already rendered
will be remunerated for.
However, this case makes clear that the law does not
serve as a mechanism to create contracts between
parties which they had not agreed themselves.
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Out of the ordinary: The
Court gives guidance on
the meaning of ‘ordinary
course’
In Koza Ltd & Anor v Akcil & Ors [2019] EWCA Civ 891, the Court of Appeal
considered what types of expenditure could be costs incurred ‘in the ordinary and
proper course of business’ in the context of undertakings given to the court by a
company not to dispose of or deal with company funds.

Facts
The appeals arose out of an ongoing dispute over the
control of the appellant company Koza Ltd (“Koza”), a
mining company incorporated in England but part of a
wider Turkish group (the “Koza Group”). Koza and its
sole director (“Mr Ipek”) obtained an injunction against
the respondent, Koza Atlin (the “Respondent”), which
was another member of the Koza Group and the parent
company of Koza. This injunction was to prevent the
Respondent from convening a general meeting of Koza
and replacing Mr Ipek with a new director. The injuction
was subject to an undertaking provided by Koza not to:
‘dispose of, deal with or diminish the value of any
funds belonging to [it] or held to [its] order other
than in the ordinary and proper course of its
business’.
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Koza later applied to the Court to vary the order and
approve two items of expenditure:
1. Payment to Ipek Investment Limited (“IIL”) in relation
to arbitration proceedings in the International Centre
for the Settlement of Investment Disputes (“ICSID”)
concerning a share purchase agreement (the “SPA”)
that purported to install ILL as the overall holding
company of Koza’s group (the “Arbitration”). Koza
argued it would be beneficial to it if the Arbitration
proceedings were successful; and
2. Fees for Mr Ipek’s solicitor for representation and
advice in resisting Mr Ipek’s extradition to Turkey.
At first instance, the court held that the expenditure was
not permitted because: (i) it was unclear whether ICSID
had jurisdiction to hear the proposed Arbitration claim
(and there were serious doubts as to the authenticity
of the SPA underlying the claim); and (ii) Mr Ipek could
fund the extradition expenditure from his own resources,
which meant the expenditure could not be ‘proper’.
Koza appealed this decision to the Court of Appeal.

OUT OF THE ORDINARY – THE COURT GIVES GUIDANCE ON THE MEANING OF ‘ORDINARY COURSE’

Decision
(1) Arbitration expenditure
The Court of Appeal concluded that, had the SPA been
shown to be genuine, it would have given a positive
declaration that the Arbitration expenditure was in the
ordinary and proper course of Koza’s business. However,
because the authenticity of the SPA was still in doubt,
the appeal was allowed only to the extent of discharging
the negative declaration granted by the first instance
judge.
In its analysis, the Court of Appeal held that:
1. exceptional expenditure could be within the ordinary
course of business. Koza would be funding the 		
litigation in order to ‘protect the company’s core 		
business and its access to funding for larger 		
projects’; and
2. whether IIL had alternative means to fund the 		
Arbitration was not relevant in this case (although 		
the Court of Appeal refused to state that it would 		
never be relevant).
(2) Extradition expenditure
Floyd LJ held that the extradition expenditure would
be in the ordinary and proper course of Koza’s business.
Mr Ipek was considered a ‘vital asset’ to Koza, and
therefore Koza was permitted to consider that paying
his legal fees was in the best interests of the company.
The question as to whether he could fund the defence
himself was not relevant and the fact he might pay for
his own expenses did not make the payment by Koza
outside the proper course of business (even if it might
be considered uncommercial). The payment would also
fall within the exception to the undertaking for “legal
advice or representation for the company’s benefit”
as the purpose was to secure retention of Mr Ipek’s
services as a director.

The Court of Appeal gave the following guidance
on the interpretation of ‘ordinary and proper course
of business’:
1. Whether a transaction is in the ordinary and proper 		
course of a company’s business is a mixed question 		
of fact and law;
2. ‘Ordinary’ and ‘proper’ are separate, cumulative 		
requirements;
3. The test is an objective one, and must be considered
against accepted commercial standards and practices;
4. The question is not whether a particular transaction
is ‘ordinary’ or ‘proper’, but whether it takes place
in the ordinary and proper course of the business; 		
and
5. The questions are to be answered in the specific 		
factual context in which they arise.
Comment
This decision offers helpful direction as to interpretation
of when expenditure may be ‘in the ordinary and proper
course of business’. Whilst the Court of Appeal’s decision
related to the language used in a particular court order,
its conclusions can be applied to other types of documents,
such as commercial contracts and freezing orders. The
approach taken by the Court of Appeal was pragmatic
and realistic, particularly in relation to the extradition
expenditure, despite the acknowledgement that this
was potentially uncommercial.
The test as to whether or not the transaction is within
the ‘ordinary and proper course of business’ is objective
and is dependent on the context and specific facts. Parties
should ensure that they always seek legal advice before
engaging in a transaction which may be at risk of breaching
the terms of an injunction or undertaking.
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Come hell or high water:
force majeure clauses
and non-performance
In Classic Maritime Inc v Limbungan Makmur SDN BHD [2019] EWCA Civ
1102, the Court of Appeal awarded substantial damages for breach, even though
performance would not have been possible.
Facts
Classic Maritime (“CM”), a ship owner, contracted with
Limbungan (the “Charterer”) for the affreightment of
iron pellets from Brazil to Malaysia (the “Agreement”).
On 5 November 2015, a tailings dam collapsed, bringing
iron production to a standstill and suspending all planned
shipments.
CM sued the Charterer for failing to make the iron ore
shipments under the Agreement, submitting that the
Charterer, due to the collapse in the price of steel, would
not have been in a position to meet the required
shipments even if the dam had not burst.
The Charterer defended the claim on the basis of a force
majeure clause contained in the Agreement:
“… the Charterers … shall [not] be Responsible
for loss of or damage to, or failure to supply, load,
discharge or deliver the cargo resulting from: …
accidents at the mine or Production facility…
always provided that such events directly affect
the performance of either party under this Charter
Party…”
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This raised several important questions of contractual
interpretation. Typically, a force majeure clause will excuse
a party from performance and/or allow a right of
termination upon the occurrence of events which render
performance of the contract impossible.
The Commercial Court found that the Charterer could not
rely on the clause as it was drafted only as an exception to
liability, and not as an exemption from performance,
which could only be triggered if the Charterer would have
performed ‘but for’ the specified event.
The Charterer was granted leave to appeal.
Decision
The Court of Appeal dispensed with the discussion of
‘labels’ for the clause (i.e. whether it was a matter of
force majeure, contractual frustration, or exception) in
favour of an interpretative analysis of the content of the
clause. It concluded that, since the Charterer’s failure to
perform could not fairly be said to have resulted solely
from the dam collapse, it was in breach of its absolute
duty to provide cargoes. In other words, the Charterer
could not say ‘but for’ the dam collapse, it would have
been able to provide cargoes.

COME HELL OR HIGH WATER – FORCE MAJEURE CLAUSES AND NON-PERFORMANCE

In consideration of the language used, the Court of
Appeal made five arguments in favour of the application
of a ‘but for’ test to the facts:
1. The use of phrases “resulting from” and “directly
affect performance…” were supportive of a “but
for” test;
2. The other ‘failures’ listed in the clause envisaged that
the cargo would actually have been “loaded,
discharged or delivered” but for the event;
3. Several events stipulated in the clause were only
consistent with a ‘but for’ test such as “seizure
under legal process”;
4. The events were referred to as “causes” which was
supportive of direct causation; and
5. An exemption for “time lost” included in the clause
was only applicable if the party was ready and
willing. It would be illogical not to apply the same
reasoning to the other exemptions.

Comment
Force majeure clauses are common. The implications of
this case are likely to have an impact on the drafting of
such clauses in the future. Parties intending a broader
application of force majeure clauses need to consider
the application of a ‘but for’ test to force majeure
clauses that include phrases like “resulting from” and
“directly affecting performance”. References to
“causes” and “time lost” will also be considered to
point towards causation.
This will become particularly complex in hybrid force
majeure clauses which envisage a range of events and
provide for both exemptions of liability and the right to
terminate. As the ramifications of this ruling play out,
we may also see greater scrutiny of parties seeking to
rely on force majeure clauses. Where the ‘but for’ test is
likely to apply, a party could be faced with requests to
demonstrate that, absent the force majeure event relied
on, they otherwise would have been ready and willing
to perform.
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A bit of (un)friendly
competition: Supreme
Court issues landmark
ruling on non-compete
clauses
In the appeal of Tillman v Egon Zehnder Ltd [2019] UKSC 32, the Supreme
Court handed down its long-awaited judgment on restrictive covenants
in contracts, overturning a century-old principle.
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A BIT OF (UN)FRIENDLY COMPETITION – SUPREME COURT ISSUES LANDMARK RULING ON NON-COMPETE CLAUSE

Facts
Ms Tillman worked for Egon Zehnder Ltd (“EZ”), a
recruitment firm, and by 2012 was Joint Global Practice
Head. When she later resigned in 2017 and sought to
join a competitor firm, EZ argued that would be in breach
of the non-compete restriction in her employment contract.
Among other restrictions, the clause in question stated
that she would not “directly or indirectly engage
or be concerned or interested in” any business carried
on in competition with EZ for six months following her
termination.
Tillman argued that because the words “interested in”
prevented her from holding even a minority shareholding
in a competitor, the covenant was wider than necessary
to protect EZ’s interests and therefore void as an
unreasonable restraint of trade.
On EZ’s application, the High Court granted an interim
injunction, which was subsequently set aside by the
Court of Appeal, who agreed with Ms Tillman that the
words “interested in” covered a shareholding and were
impermissibly wide. The Court of Appeal also held that
severance could not be applied and therefore the noncompete restriction was deemed unenforceable. EZ
appealed the decision to the Supreme Court.
Decision
The Supreme Court unanimously overturned the
decision of the Court of Appeal on the basis of three
key findings:
(1) The restraint of trade doctrine applied.
In adopting a “broad, practical and rule of reason
approach”, the Supreme Court took the view that the
restraint on shareholding was part of the restraint on
Ms Tillman’s ability to work following termination of
employment. It noted that the holding of shares is often
a condition of employment and, therefore, a prohibition
against holding shares did fall within the doctrine.
(2) The words “interested in” prohibit
shareholding in a competing business.
Contrary to EZ’s argument that, by reading the employment
contract as a whole, the words “interested in” did not
cover a shareholding, the Supreme Court found that the
natural construction of the word “interested”, consistent
with long-standing authority, covers a shareholding and
that the features of the contract were insufficient to
require a different construction.

On the most important and interesting aspect of the
case, severance:
(3) The words “or interested” could be severed
and removed from the offending clause to remove
the unreasonable effect and rescue the covenant.
In doing so, the Supreme Court reversed the longstanding
Court of Appeal decision in Attwood v Lamont [1920]
3 KB 571 that had established that such covenants
should be read as a whole; removal should be carried
out without adding to or altering the remaining words;
the removal of the severed part must not affect the
meaning of the part remaining; and that, in general,
severance should not be allowed. In doing so, three
criteria were identified:
1. The objectionable words must be capable of being
removed without the necessity of adding to or
modifying the wording of what remains (i.e. the
‘blue pencil’ test);
2. The remaining terms are supported by adequate
consideration (although in the general context of a
relationship between employee and employer, this is
unlikely to be disputed); and
3. The removal of objectionable words would not generate
any “major change” in the overall effect of all the
restraints, which is for the employer to demonstrate.
Comment
The Supreme Court’s decision represents a minor victory
for employers, as it shows that courts will sometimes be
prepared to come to the rescue of overly-broad restrictive
covenants. Although the new test may face scrutiny in
future litigation as to what constitutes a “major change”
in the nature of such non-compete clauses.
Whilst the decision is an ‘employer-friendly’ one, the
Supreme Court warned that companies should seek to
get the wording of restrictions correct in the first place
and should not rely on the court to correct their drafting
at a later stage.
This case should serve as a reminder to employers that
the specific drafting of restrictive covenants should be
given detailed consideration at the outset of an employment
contract, as a one-size-fits-all approach to all employees
may not always be adequate. Equally, covenants are not
to be ignored once the contract of employment is in place.
Employers should keep covenants under review, particularly
as an employee’s role changes as their career progresses.
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BEWARE OF SUBSEQUENT AGREEMENTS – FINDINGS FROM SAVCHENKO V DAVLETYAROV

Beware of subsequent
agreements: findings from
Savchenko v Davletyarov
In Savchenko v Davletyarov [2019] EWHC 1186 (Comm), the High Court
explored the importance of parties understanding how the development of
other agreements that a person is not party to could render the clauses of
their agreement incompatible.

Facts
In 2014, the claimant, Mr Savchenko, had entered into
an agreement to invest in a Russian bank (the “Bank”)
with the defendant, Mr Davletyarov (the “2014
Agreement”). Mr Davletyarov had a majority
shareholding in a British Virgin Islands company
(“Rosgas”), which in turn owned 100% of the shares in
“Intergazfinans”, a Russian company in which the
majority of the Bank’s shares were held. Under the 2014
Agreement:
1. Mr Davletyarov had an obligation to transfer a
36.25% shareholding in Rosgas to Mr Savchenko in
return for USD 3.3m (such funds were understood to
have been paid by Mr Savchenko to Mr Davletyarov
prior to signing), with the obligation to transfer the
shares being deferred until 1 April 2017;
2. Clause 5 gave Mr Savchenko the right to repayment
of the USD 3.3m if he chose to terminate ahead of
receiving the shares; and
3. Several other shareholder rights were granted
immediately to Mr Savchenko. These included the
right to appoint two directors and the right to
manage the Bank’s treasury function. Mr Savchenko
exercised both rights, appointing himself and
another as directors as well as taking control of the
day-to-day treasury function of the Bank.
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Following the 2014 Agreement, the Bank encountered
difficulties and Mr Davletyarov started to look to dispose
of his full interest in the Bank. This culminated in further
negotiations, and the following key agreements being
entered into:
1. In 2015, Mr Davletyarov entered into an agreement
with a third party for the sale of the Bank (the
“2015 Agreement”). Mr Savchenko was not named
as a party to the 2015 Agreement, but was aware of
its terms; had agreed to Mr Davletyarov entering
into it; and was identified, after the event, as being
one of the beneficiaries of the agreement. The third
party later chose to cancel their purchase of the
Bank;
2. In July 2016, Mr Savchenko and Mr Davletyarov
entered into a separate agreement in which Mr
Davletyarov agreed to transfer his remaining
shareholdings in Rosgas to Mr Savchenko in
exchange for Mr Savchenko fulfilling several financial
obligations as part of his role at the Bank (the “July
2016 Agreement”); and
3. In September 2016, Mr Davletyarov entered into an
agreement with another third party to sell 100% of
the shareholding in Rosgas (the “September 2016
Agreement”) As was the case with the 2015
Agreement, Mr Savchenko was aware of the terms
of the September 2016 Agreement; consented to Mr
Davletyarov entering into the agreement; and his
lawyer assisted with drafting the relevant terms.

BEWARE OF SUBSEQUENT AGREEMENTS – FINDINGS FROM SAVCHENKO V DAVLETYAROV

On 27 March 2017, Mr Savchenko served written notice
to terminate the 2014 Agreement, purportedly in
accordance with the terms of clause 5 of the 2014
Agreement. Mr Savchenko raised a claim for the USD
3.3m he asserted was due to be repaid to him following
termination of the 2014 Agreement, given that such
termination was prior to the deferred share transfer date
of 1 April 2017. Mr Davletyarov counterclaimed for
breach by Mr Savchenko of the subsequent 2016
Agreements.
Decision
The claim and counterclaim were both dismissed.
In relation to the claim by Mr Savchenko for repayment
of the USD 3.3m under the 2014 Agreement, the court
found that the 2014 Agreement had been superseded by
any one of the three subsequent agreements in 2015 and
2016.
The court further found that Mr Savchenko had
consented to Mr Davletyarov entering into both the 2015
and September 2016 Agreements and that terms of
these agreements were inconsistent with the continued
existence of the rights and obligations under the 2014
Agreement. The court held that the right of termination

and repayment under clause 5 of the 2014 Agreement
was intrinsically linked with the limited share transfer
under the 2014 Agreement and could not survive in light
of the later agreements, which superseded the 2014
Agreement. Further, the court stated that the right to
repayment under the superseded 2014 Agreement was
contingent on termination by notice, and that
termination by notice was not possible, given that there
were no surviving substantive rights and obligations
under the 2014 Agreement. Given Mr Savchenko’s
involvement, and the fact that his lawyer was involved in
the drafting process, had it been the parties intention for
the repayment provision to survive in the subsequent
agreements, the court held that such intention would
have been recorded in the later agreements expressly.
In relation to the counterclaim, the court found that Mr
Savchenko was not a party to the September 2016
Agreement, despite Mr Davletyarov’s assertion that the
buyer was Mr Savchenko’s nominee and therefore that
Mr Savchenko was the true counterparty to the
agreement as principal. Since Mr Savchenko was not a
party to the September 2016 Agreement, the court held
that there was no basis to uphold Mr Davletyarov
counterclaim for breach of contract. Additionally, the July
2016 Agreement had been superseded by the September
2016 Agreement, and therefore any basis for a
counterclaim under this contract would also fail.
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Comment
The case highlights the importance of parties being
aware of the content of subsequent agreements which
relate to agreements they are party to. Even in situations
where a party to the original agreement is not a party to
subsequent agreements, if there is sufficient
involvement from that party in the formation of the
subsequent agreements, this may undermine any claims
such party attempts to assert under the original contract
where a conflict in the relevant terms exists.
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Additionally, where multiple contracts are entered into
and a party wishes to continue to rely on a previous
agreement or certain provisions within such previous
agreement, it is important to make this clear – for
example, by referring directly back to the previous
agreement in later agreements and including express
mention of any specific clauses the parties wish to
continue to have effect. Failure to do so may mean that
previous agreements are superseded by more recent
contracts.
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