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Moving the goalposts:
entire agreement clauses
will not automatically
exclude claims for
misrepresentation
In the January 2019 edition of the Commercial Contracts Bulletin, we published
an article on the case of NF Football Investments Limited v NFFC Group Holdings
Limited. This case surrounded the use of an entire agreement clause to exclude
claims for misrepresentation and the extent to which the wider agreement should
be taken into account in interpreting the clause. The initial decision made by
Master Bowles has now been overturned on appeal, as reported in NF Football
Investments Ltd v NFFC Group Holdings Ltd [2018] EWHC 2884 (Ch).
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The First Ninety Minutes
The action arose out of a share purchase agreement by
which NF Football Investments Ltd (the Buyer) agreed to
buy from the NFFC Group Holdings Limited (the Seller)
the whole of the issued share capital in Nottingham
Forest Football Club (the Club).

The Buyer claimed that (i) the Club’s true liabilities were,
in fact, £10.36m, (ii) the figure in the spreadsheet was a
misrepresentation of the Club’s liabilities, (iii) the Buyer
had relied upon the spreadsheet when entering into the
SPA, and (iv) the difference of £3.77m should be
treated as recoverable loss.

Before the SPA was signed, a spreadsheet was
uploaded to the virtual data room setting out what
were purported to be the liabilities of the Club, upon
which a figure of £6.6m was based. However, the
Buyer stated that, at this time, the Club’s liabilities
were in fact in excess of £10m.

The Seller denied these claims and sought to rely on the
entire agreement clause in the SPA, which stated:
“This agreement (together with the documents
referred to in it) constitutes the entire agreement
between the parties and supersedes and extinguishes
all previous discussions, correspondence, negotiations,
drafts, agreements, promises, assurances, warranties,
representations and understandings between them,
whether written or oral, relating to its subject matter.”
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Further to this, the SPA contained indemnities that
protected the Buyer against losses in connection with
any liability that exceeded £6.6m and a misstatement or
misrepresentation as to the Club’s shares, the nonexistence of any material contracts or the change of
control of the Club. The Seller argued that these
indemnities provided an express contractual procedure
which applied to claims for misrepresentation in respect
of the extent of the Club’s liabilities; therefore, the entire
agreement clause should be read as excluding a general
right for misrepresentation.
At first instance, Master Bowles agreed with the Seller,
stating that, when considering the agreement as a
whole, the parties had taken significant care to include
contractual procedures to deal with a claim for
misrepresentation, demonstrating their intention that
such a claim should be resolved within the agreed
framework under the SPA. In addition to this, the use of
purposefully wide language in the entire agreement
clause (in the inclusion of terms such as negotiations
and correspondence) persuaded the court that a broad
definition of representations is to be interpreted beyond
only those of just a contractual nature. This was in
contrast to the decision made by the court in the case of
AXA Sun Life Services Plc v Campbell Martin Ltd and
Others [2012] Bus. LR 203 (AXA), which held that an
entire agreement clause had the effect of excluding
claims of a contractual nature only.

Extra Time
On appeal, HHJ David Cooke disagreed with the
decision of Master Bowles and allowed the appeal,
reversing the first instance decision in favour of the
Seller to allow an application to strike out the claim for
misrepresentation.
Cooke did not agree with Bowles’ reasoning that
contractual language providing for one type of claim
carries an implication that all other types of claim are
intended to be excluded. Cooke expressed that care
must be taken to ensure that the court is not going
beyond the proper bounds of construction and
improving the bargain that the parties had actually
agreed upon by inserting provisions that would make
commercial sense but were not in fact agreed.
Full-Time Roundup
This decision on appeal further expresses the need for
clear drafting in entire agreement clauses. The courts
are to take great care when taking other provisions of
the agreement into account where interpreting
particular contractual terms; the courts should not
imply terms into contracts that are not actually agreed
but would only serve to improve the bargain for one of
the parties. Where looking to exclude particular types
of claim, it is important to state these exclusions
explicitly in order to afford the intended interpretation
from the courts.

The Buyer appealed this decision.
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Frustrated by Brexit?
In Canary Wharf (BP4) T1 Ltd v European Medicines Agency [2019] EWHC
335 (Ch) the High Court ruled that The European Medicines Agency (the EMA)
cannot use the United Kingdom’s upcoming exit from the European Union to
frustrate its multi-million pound lease in Canary Wharf (the Lease).

FRUSTRATED BY BREXIT?

Facts
The Canary Wharf Group (the Landlord) and EMA
entered into the 25-year Lease of Churchill Place, Canary
Wharf (the Premises) in October 2014. In August 2017,
the EMA wrote to the Landlord and stated that if and
when Brexit occurs, it will be treating it as an event of
frustration, therefore allowing it to break the Lease and
be released from its obligations under it. As a result, the
Landlord took the EMA to court, seeking a declaration
that after Brexit the EMA would continue to be bound
by the Lease.
Frustration arises when an intervening event or change
in circumstances is so fundamental in nature that that
it renders performance of a contract “radically different”
and therefore discharges parties from future performance
of their obligations under the agreement. The EMA
submitted two arguments that Brexit would frustrate
the Lease:
(1) There was a frustration of a common purpose
The EMA claimed that the common purpose between
the parties was that the EMA would remain in
occupation at the Premises, using it as its permanent
headquarters, for the full 25 year term of the Lease; and
(2) There was frustration due to supervening
illegality
The EMA pointed out that Regulation (EU) 2018/1718 of
the European Parliament and of the Council of 14
November 2018 required it to relocate its headquarters
from London to Amsterdam. The EMA claimed that it
would be legally unable to use the Premises after Brexit,
as an agency of the European Union, and would have
no power to meet its obligations under the Lease,
including paying rent, after Brexit. It also argued this
would prevent it from assigning the Lease or otherwise
disposing of it.
Decision
In relation to argument (1), the Judge rejected the
proposition that there was a frustration of a common
purpose between the parties. The Lease contained
assignment provisions and other terms which envisaged
the EMA not remaining in occupation for the length of
the term. The Judge stated that it was relevant that the
EMA chose to enter into this long-term Lease, which
expressly provided for the possibility of the EMA
departing the Premises. It could have entered into a
shorter lease with a break clause and paid a premium
for the privilege, but it chose to take the risk of not
doing so. When the lease was entered into, Brexit was
not foreseeable. However, it was foreseeable that, over
the 25-year lease, the EMA might have to leave the
Premises and the EMA assumed this risk.
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It was also pointed out that the parties in fact had
opposite, as opposed to common, purposes and
commercial interests in negotiating the Lease as
landlord and tenant and therefore did not share a
common purpose.
Concerning argument (2), the Judge stressed that the
EMA would still have legal capacity to be able to deal
with and meet its obligations under the Lease post
Brexit. The changes, though adverse, were also not
sufficient to render the EMA’s performance under the
Lease as something radically different enough to
frustrate the Lease.
Even if the Judge found that EMA did lack capacity to
perform its obligations under the Lease, these
constraints would be a matter of EU law. English
contract law could not take into account supervening
illegality arising under a foreign law when assessing
whether an agreement had been frustrated.
The Judge noted however that if the consequences of
Brexit for the EMA were that it could legally not use
the Premises in any way at all post Brexit, this could in
theory act to frustrate the Lease. However, in these
circumstances, as the EU had known since 2017 that
Britain would be leaving the EU, the EU could have
taken further action to improve the legal effects on the
EMA. Instead, the EU ordered the relocation of the
headquarters of the EMA to Amsterdam. Therefore, any
frustration would have been deemed self-induced.
Comment
This decision has therefore not opened the floodgates for
frustration claims from tenants seeking to exit their leases
in the wake of Brexit, as had been initially feared. It is
likely that parties will be held to their contracts even if
Brexit makes contracts more expensive or onerous. It has
also highlighted how difficult it is to bring a successful
claim for frustration under English law and confirmed
how narrowly the doctrine is applied by the courts.
However, the EMA was granted permission to appeal this
decision in March of this year. The Judge, in granting this
permission, noted that the appeal had a real prospect of
success and the importance of the case was a compelling
reason to grant permission to appeal. Whether this
appeal will be successful remains to be seen.
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Word of mouth:
oral contracts back in
the Supreme Court
In Wells v Devani [2019] UKSC 4, the Supreme Court looked at the law on
formation of oral contracts.

Facts
The respondant, Mr Wells, had developed a number of
flats, which he was now unsuccessfully trying to sell. A
neighbour of his, hearing of his troubles, told Mr Wells
of a property investment company based in London that
might be interested in buying his flats. The neighbour
made contact to the appellant Mr Devani, who was
trading as an estate agent.
Mr Devani confirmed receipt of the neighbour’s
message and called Mr Wells. The content of the phone
call remained controversial between the parties:
—— It was Mr Devani’s evidence that he told Mr Wells
that he was an estate agent and that his commission
terms would be 2% plus VAT on the sale price.
—— Mr Wells maintained that Mr Devani made no mention
of any commission and gave the impression he was an
investor looking to buy on his own account.
Shortly after the phone call, Mr Devani contacted the
Newlon Housing Trust who agreed on the purchase of the
flats after inspecting them together with Mr Wells. Mr
Wells informed Mr Devani about the sale and Mr Devani
then sent an email to Mr Wells asking for the payment
and stating his terms of business. After completing the
transaction, Mr Wells refused to pay the commission.
Decision
The Court of Appeal, on a 2:1 majority had taken the
view that there was no binding contract between the
parties. They reiterated that it is not legitimate for courts
to make a contract for parties.
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The Court of Appeal had focused their enquiry on
whether specific agreement had been reached as to
when the trigger of the commission payment had been
made to Mr Devani. In the absence of any clarity between
the parties as to any such trigger, they considered that
there was no binding agreement between the parties,
and if there was no agreement, then they could not imply
a trigger into the contract. That, they said, would be
“putting the cart before the horse”.
However, the Supreme Court unanimously overturned
this decision and decided that, when assessed
objectively, the parties had, by word and conduct,
entered into an agreement the natural meaning of
which was that Mr Wells agreed to pay Mr Devani a
commission of 2% plus VAT on the sale price if Mr
Devani found a purchaser for the flats which Mr Wells
was wanting to sell. Mr Devani found a purchaser who
completed the purchase and thus earned his
commission.
Although Lord Kitchin acknowledged that there will be
times that the words and conduct relied upon are so
vague and lacking in specificity that a court is unable to
identify the terms on which the parties have reached
agreement, or to attribute any contractual intention of
the parties where there is none, he stated that:

The different path the Court of Appeal took of course
begged the question: if there was a contract, did the
Supreme Court need to imply a term into it in order to
make it work? Lord Kitchin said no. He thought that
even without an express term determining a trigger for
payment, a reasonable person would understand that
the parties intended the commission to be payable on
completion and from the proceeds of sale. On that
basis, there was no need for a term to be implied.

Comment
It almost goes without saying, but this case brings
starkly into focus the need to reduce verbal commercial
agreements into writing. This point might seem obvious,
but it clearly does not happen on every occasion.
Moreover, as seen by the fact that this case was
overturned twice on appeal, the application of the law
in this area is uncertain.
Two things are clear, however:

However, Lord Kitchin did state that had it been
necessary the Supreme Court would have had no
hesitation in implying a term; namely that payment would
fall due on completion of the purchase of the property by
a person whom Mr Devani had introduced. By stating
this, he explicitly disagreed with the Court of Appeal and
found that there is no general rule that a term cannot be
implied into an agreement to render it sufficiently certain
or complete to constitute a binding contract.

1. much will turn on the particular facts, circumstances,
words and actions of the parties – each of which
might be wildly different in every situation; and
2. courts will not be quick to discount the presence of
an agreement between parties where there is an
intention of being bound contractually and the
parties have acted on such an agreement.

“the courts are reluctant to find an agreement is
too vague or uncertain to be enforced where it is
found that the parties had the intention of being
contractually bound and have acted on their
agreement.”
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A class apart:
identifying a group of
third parties within the
Contracts (Third Party
Rights) Act 1999
In the case of Chudley and others v Clydesdale Bank plc (t/a Yorkshire Bank)
[2019] EWCA Civ 344, the Court of Appeal highlights that care should be taken
when draft and third party rights clauses..

A CLASS APART: IDENTIFYING A GROUP OF THIRD PARTIES WITHIN THE CONTRACTS (THIRD PARTY RIGHTS) ACT 1999

Facts
Four investors (the Investors) paid Arck (an investment
vehicle) money in relation to an offshore real estate
development opportunity. Arck and the respondent bank
entered into letter of instruction (LoI), under which the
bank was obligated to open a separate client account for
the investment scheme. This account was never opened,
and the money was paid into a different account that
Arck held with the bank. The operators of Arck were
then arrested for fraud and Arck when into liquidation.
The Investors claimed that the LoI and sought to rely on
the Contracts (Rights of Third Parties) Act 1999 (the Act)
in relation to the LoI and recoup their losses.
At first instance the Court dismissed the Investors claim
for breach of contract on the basis that the LoI did not
represent a binding and unconditional contract between
Arck and the bank because there was a condition
precedent that had to be satisfied before it came into
effect. The Investors appealed.
Decision
The appeal was successful on the basis that the judge
had erred, confirming the following:

Comment
This successful appeal was important for a number of
reasons. Primarily, it reversed a poor decision that
presented a concerning outcome. Namely, that a prima
facie valid contract might not be construed as such due
to an unreferenced condition precedent.
The better position is that if a contractual arrangement
seems to be concluded, and nothing in that contract
seems to indicate conditionality, that it is up to the
relevant party to prove that it is conditional, not the
other way round. The appeal also gives helpful guidance
on the Act – particularly in relation to what is required
to identify a class for the purpose of s.1(3) of the Act.
The Court of Appeal set quite a low bar in considering
that reference to a ‘client account’ was an express
identification of the class of ‘clients’. Importantly the
Court of Appeal considered the contract as a whole
when making its decision and by finding that the LoI as
a whole was intended to identify this 3rd party class of
clients. This judgment highlights the importance of
taking care when drafting third party rights clauses in
order to limit the potential applications of this ruling,
where that is the intention of the parties.

1. The LoI was a concluded and unconditional
contract. The LoI was expressed to be irrevocable
and unconditional – the parties concerned were
entitled to argue that the LoI was conditional on an
event, but where that conditionality was not written
into the LoI itself, the party wishing to make that
argument had to provide evidence to that effect.
2. The appellants were entitled to claim the
benefit of the LoI. The Investors were deemed to
be able to rely on s.1(3) of the Act (which states that
a third party must be expressly identified by name or
as a member of a class in order to enforce a
contractual term), as the reference to ‘a client
account’ was an express identification of a class, of
which the Investors were part. It was held that LoI
was intended to confer a benefit on a third party, for
the same reason: the purpose of the LoI was to
protect investors by ensuring that their cash was
being held separately by the bank.
3. The appellants suffered loss a result of the
bank’s breach of the LoI. The Court of Appeal held
that was held that the Investors’ loss was a payment
out of their monies made by the bank in 2009, and
they were not required to claim or attempt to prove
what would have happened to the monies if the
bank had not breach the terms of the LoI.
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Penalty claim kicked out
of the High Court
The High Court in Cargill International Trading Pte Ltd v Uttam Galva
Steels Ltd [2019] EWHC 476 finds that a default interest clause with a rate
of one-month LIBOR plus 12% did not amount to a penalty.

Facts
The parties entered into two advance payment and steel
supply agreements (Agreements). Under the
Agreements, Cargill International Trading Pte Ltd (Cargill)
could make advance payments to Uttam Galva Steels Ltd
(Uttam) in return for the future delivery of steel products.
Uttam was then obliged to supply the steel to Cargill or
repay the sums advanced. The parties had previously
contracted on similar terms for about 10 years.
Cargill made advance payments totalling US$61.8m to
Uttam, such amount being the full amount of the
financing facility available under the Agreements.
However, Uttam neither supplied the steel nor repaid
the money on the relevant due dates.
Clause 8.12 of the Agreements provided for default
interest where Uttam did not repay the advance
payments, whether in steel or in cash, on the due dates.
The rate of such interest was one-month LIBOR plus
12%. Cargill previously successfully obtained summary
judgment in the High Court respect of a claim for the
full amount of US$61.8m. A subsequent claim was
brought by Cargill in respect of the default interest
under clause 8.12. Uttam challenged Cargill’s claim for
default interest on various grounds, namely that:
1. Clause 8.12 was a penalty;
2. Clause 8.12 was illegal in the place of performance;
and
3. Clause 8.12 was not validly incorporated into the
Agreements, as it was an onerous contractual term
and Uttam’s attention had not been brought to it.
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Decision
1. Clause 8.12 was a penalty
The judge referred to the leading case of Cavendish
Square Holding BV v Makdessi [2016] AC 1172 (Cavendish)
in respect of penalties. The judge summarised the
applicable test for Cavendish as requiring:
(a) consideration of whether the disputed provision was
a secondary obligation which imposed a disadvantage
on the party in breach that was disproportionate to
any legitimate interest the innocent party may have
had in enforcing the primary obligation; and
(b) consideration of whether the disputed provision was
exorbitant or unconscionable in amount or in its effect.
In respect of (a) above, the judge held that in the
present case the obligation to pay default interest was a
secondary obligation which arose where Uttam was in
breach of its primary obligation to repay the advance
payment. The judge further held that this secondary
obligation was not disproportionate to Cargill’s
legitimate interest in enforcing the primary obligation.
In respect of (b) above, the judge held that charging a
higher rate of interest following a default in repayment
was commercially justifiable, as the defaulting party
would be a greater credit risk. The judge also found that
the rate of interest in the present case was not exorbitant
or unconscionable in comparison to rates for unsecured
loans in the Indian market. The judge further noted that
higher rates of default interest have been previously
upheld and that the parties were both sophisticated and
freely negotiated the APSAs at arm’s length.

2. Clause 8.12 was illegal in the place of
performance
Uttam argued that clause 8.12 was illegal in the place of
performance, on the basis that it was not compliant
with the Reserve Bank of India’s regulations (the
Regulations) and therefore invalid under Indian law
(Uttam being an Indian company and having bank
accounts in India). The judge found that on the ordinary,
natural meaning of the words, the Regulations apply to
interest payable on advance payments, not on default
interest. Further, the Agreements required payment of
default interest into Cargill’s bank account in Singapore
and did not specify that the payments had to be made
from Uttam’s accounts in India. The judge therefore held
that the place of performance was, therefore, not India.
3. Clause 8.12 was not validly incorporated into
the Agreements
Uttam contended that its representatives did not notice
the rate of default interest when the Agreements were
executed and that the Agreements were on Cargill’s
standard form. However, the judge held that these
assertions lacked credibility as the Agreements had been
signed and stamped on each page and the parties had
been conducting business on similar terms for the past
decade. Clause 8.12 was also found to be neither
unusual nor onerous and Uttam was held to be bound by
the terms, regardless of whether or not it had read them.

Comment
This case has clarified the law on whether default
interest charges are considered to be penalties. The High
Court also reaffirmed that (i) parties who sign a written
agreement will generally be bound by its terms,
irrespective of whether they have read them, (ii) the
place of performance of an obligation to pay money
into a specified bank account is the place where the
receiver’s account is located, not the payer’s account,
and (iii) the courts are reluctant to hold that a provision
is a penalty where the parties are commercial entities
who have freely negotiated it at arm’s length.
Although it was not relevant in this case, the judge
noted that the Late Payment of Commercial Debts
(Interest) Act 1998 effectively makes payments of
default interest mandatory for all contracts, where there
is a significant connection between the relevant contract
and the UK (regardless of any choice of law clause).
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Liquidated Damages
after Termination:
Triple Point Technology
v PTT Ventures

LIQUIDATED DAMAGES AFTER TERMINATION: TRIPLE POINT TECHNOLOGY v PTT VENTURES

Clarity provided in instant case
The Court of Appeal has provided authority on whether
a clause entitling a customer to liquidated damages for
delay in the supplier providing services will survive
termination of the contract. The line of cases on this
question has been far from consistent and therefore this
clarity is welcomed. In the instant case, it was decided
that the liquidated damages clause applied only in
respect of work which had been delayed in the period
up to termination, and not in respect of work which was
not completed due to termination.
Previous cases: Varying approaches
Previously, the courts have taken the following three
approaches to liquidated damage clauses for delay
where the work is never completed:
1. Liquidated damages clause does not apply upon
termination (British Glanzstoff Manufacturing v
General Accident, Fire and Life Assurance Co);
2. Liquidated damages clause only applies up until the
termination of the contract. The customer can then
bring a general claim for damages for posttermination delays;
3. Liquidated damages clause continues to apply
post-termination until a second contractor achieves
completion (GPP Big Field v Solar EPC Solutions).
The Court of Appeal said in this case that the approach
that will apply depends on the wording of the clause
itself. However, the Court expressed doubts that the
third approach would ever apply, due to problems if the
second contractor delays or if the work is never
completed at all. Clear words would be required if this
approach were to be followed. Sir Rupert Jackson also
stated that approach two is not “free from difficulty” as
it creates an artificial line between liquidated damages
in the period prior to termination and damages in the
period post-termination.

Call to action
This case applies to any contract which specifies that
performance is to take place over time and to a
schedule. When considering termination of a contract
where the contractual date for completion has overrun,
carefully consider the implications of this case and the
preference it has shown for the first approach. If this
case is followed in future litigation, entitlement to
liquidated damages may not apply at all where the
contractor does not complete, requiring the terminating
party to prove actual delay losses. These may be more
or less than the level set for liquidated damages. There
may also be difficulties of proof which may render them
irrecoverable in some circumstances.
Background to the instant case
Triple Point, a software systems supplier, entered into a
contract with PTT to provide them with a new software
system. The contract provided for payment on certain
milestones, but also specified certain dates upon which
these payments would be made. Triple Point did not
provide the system on time in accordance with the
milestones and PTT refused to pay on the specified
dates. Triple Point suspended further work due to
non-payment and subsequently terminated the contract.
Triple Point sued PTT in respect of its unpaid invoices.
PTT counterclaimed for damages, including liquidated
damages for delay under a clause in the contract which
stated that if Triple Point delayed providing the software
system then they would be liable to pay a penalty at a
rate of 0.1% of undelivered work per day of delay. In
the first instance, the judge followed approach number
two. However, this was overturned by the Court of
Appeal, leading to a sum of less than 5% of the sum
awarded at first instance being awarded to PTT.

Triple Point Technology Inc v PTT Public Company Ltd
[2019] EWCA Civ 230
In the instant case, the first approach was followed.
The entitlement to liquidated damages did not accrue,
but fell away entirely, upon termination of the contract
by PTT. Accordingly, PTT were left with a right to claim
for general damages for delay post-termination. This
significantly reduced the figure they were able to claim.
What this case demonstrates is that if you terminate
the contract then you risk only being able to claim the
liquidated damages up to the date of termination and
not after.
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Renunciation:
when is termination not
termination
The High Court in Green Deal Marketing Southern Ltd v Economy Energy
Trading Ltd [2019] EWHC 507 (Ch) has provided a useful summary of when
renunciation could amount to repudiatory breach. The court also confirmed the
method of assessing compensation due to an agent following termination under
the Commercial Agents Regulations 1993 (Regulations) and the relationship
between that and common law damages for breach of contract.

Facts
Green Deal Marketing Southern Ltd (GDM) provided
marketing services for Economy Energy Trading Ltd (EE)
between May 2015 and January 2017. The parties
signed a “Partnering Agreement” in June 2015,
providing that on commission GDM would visit
households serviced by larger energy suppliers and try
to persuade them to switch to EE. Later in 2015, the
parties started negotiating a future contract, signing
Heads of Terms (HOTs) on 29 June 2016.
On 31 January 2017, EE purported to terminate for
alleged repudiatory breaches by GDM, i.e. failure to
meet targets and mis-selling by field agents. EE said
they would suspend doorstep sales and could not say
when they would resume. GDM interpreted this as a
repudiatory breach by EE and brought a claim for
damages for breach of contract and compensation
under the Regulations. EE counterclaimed for loss of
profits from breach of contract by GDM.

Decision
Heads of Terms
The court ruled the HOTs were contractually binding
largely because the parties were not sufficiently clear
they did not want to be bound. Although the parties
previously operated under an agreement not terminated
expressly by the HOTs and agreed they would negotiate
a future binding contract (with certain terms only
agreed then) the HOTs were nonetheless binding.
The requirement to agree a contract “within 90 days of
commencement”, including defining a “commencement
date”, was deemed an indicator the HOTs should
constitute a binding contract, as was the parties’
celebration on signing.

Contract termination
Whilst the HOTs gave EE a right to terminate if GDM
failed to meet its targets and did not remedy within
reasonable time, the court held EE must first notify GDM
with a timeline (despite no express obligation). The court
also found no repudiatory breach from mis-selling
because this was not sufficiently widespread. Therefore,
despite breaches, EE had no termination right.
He court held EE’s attempted termination was in fact
a renunciation placing EE in repudiatory breach.
“Renunciation” occurs when a party says or does
something that shows he intends not to perform, or
expressly declares he is or will be unable to perform,
essential contractual obligations. Therefore GDM
lawfully terminated by accepting.
Compensation
The court held GDM could seek redress under the
Regulations being a “commercial agent”, i.e. a selfemployed intermediary with authority to negotiate the
sale or purchase of goods on behalf of EE as principal.
The court held gas and electricity both constituted
“goods” and that “negotiate” (“deal with, manage or
conduct”) covered GDM’s activities. As agent, GDM
was entitled to compensation for damage suffered
following termination of relations with its principal (EE).
The court analysed in depth the appropriate method for
quantifying compensation; in brief:
—— the principle under the Regulations is loss of value of
agency, i.e. the amount a hypothetical purchaser
would willingly pay for the agency at termination date;
—— the agent should share in any goodwill it helped
create in the principal’s business and be
compensated for loss of commission it would have
received if the agency had continued, irrespective of
commission to date;
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—— valuation should be based on earnings, not assets,
and EV/EBITDA (proposed by EE’s expert) is preferred
to the Price/Earnings Ratio (proposed by GDM’s
expert); and
—— a wide range of factors should be considered when
assessing value, e.g. profitability, management, and
the wider economy.
In this case, there was a wide discrepancy between the
valuations given by EE’s expert (£1,049,600) and GDM’s
expert (£8,011,800), the judge siding with GDM.
Common law damages
The court confirmed GDM was separately entitled to
damages for breach of contract, but given the principle
against double recovery, additional damages should
not be paid.
Comment
This judgement highlighted several key points parties
should consider when engaging an agent, or acting as
one. In particular:
1. courts will likely construe HOTs as binding for
commercial arrangements. Parties should be wary
where key terms of a future contract are agreed in
the HOTs, avoid using certain definitions, e.g.
“commencement date”, and avoid behaviour
implying binding relations, e.g. a signing lunch;
2. parties may be in repudiatory breach by renunciation
and have to pay damages if they attempt to
terminate with no right to do so. This will vary
depending on the contract, but either way, attempts
to terminate should be unambiguous; and
3. the interpretation of the Regulations is broad and
parties should pay attention to guidance in this case
relating to quantifying compensation.
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More than friends: implied
duties in relational contracts
Whether parties owe each other duties of good faith was back in the courts in
Bates and others v Post Office [2019] EWHC 606 (QB).

Facts
The Post Office contracted with certain sub-postmasters
and postmasters on two standard form agreements: a
Sub Postmasters Contract and a Network Transformation
Contract, each of which was intended to govern the
services provided by the sub-postmasters - namely the
management of post office branches. No negotiation
was permitted on these terms, with the former making
the sub-postmasters liable for all losses caused through
his, her, or his or her assistant’s negligence, and the
latter asserting that the sub-postmasters would be fully
liable for any loss however incurred. Both obligated the
sub-postmasters to make good any shortfalls.
Accounting errors and unaccounted-for financial
shortfalls were discovered, and the Post Office held the
sub-postmasters personally responsible for these errors
in accordance with the above contracts. As a result,
some sub-postmasters paid back the difference, some
were fired, and some were subject to criminal
convictions for fraud, theft and false accounting, despite
the claimants’ argument that the errors and shortfalls
were attributable to software introduced by the Post
Office in 2000 and not to their actions.
Mr Bates and his fellow sub-postmasters together sued
the Post Office (there were around 550 claimants in
total), claiming damages for financial loss, personal
injury, deceit, duress, unconscionable dealing,
harassment and unjust enrichment on the basis that the
Post Office has breached an implied duty of good faith.
The Post Office contended that this was one aspect of a
‘kitchen sink’ approach to the contractual issues, and
that the claimants were seeking to rewrite completely
the agreement initially made with the Post Office when
they contracted as sub-postmasters.
Decision
Implied duty of good faith
Somewhat controversially, the court concluded that
there exists a broad duty of good faith, which can be
implied into “relational” contracts in situations where
this is in line with the “presumed intention of the
parties”. It is a long-standing principle of English law
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that there is ordinarily no general duty of good faith in
relation to contractual arrangements, but this is the
latest development in a line of recent case law that
seems to contradict this. In applying an implied duty of
good faith, the court considered that the parties would
be required to abstain from any commercially
unacceptable actions – as judged by a reasonable and
honest observer. Specifically in this case, this was
interpreted as a duty to keep proper records and a duty
not to claim payment of losses without first establishing
the fact of the loss and investigating its cause.
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“Relational” contracts
Clearly the decision requires some extrapolation of what
constitutes a “relational” contract. While primarily it will
depend on the facts and terms of each bargain and
relationship, the court did give some granular guidance
on when a contract might be considered a relational
one. Among 17 items in total, the length of the contract
term, the collaborative nature of the contracts, and the
non-commercial or quasi-public service aspect of the
contracts with the sub-postmasters were noted
particularly as crucial factors contributing to the court
reading a “relational” nature into the contracts.
Comment
By considering that there was a relational aspect to the
sub-postmaster contracts, and stating that this entailed
an implied duty of good faith, the court made a
departure from the leading non-judicial authority on
contracts, Chitty. Chitty considers that an implied duty is
required only where the context of that arrangement
necessitates; Bates v Post Office suggests that where it
is established that there is a “relational” contract, there
arises automatically an implied duty of good faith.
This raises issues for those drafting such agreements
– not least in terms of each of the 17 things noted by
court as being characteristics of a relational contract.
The judge did however make the welcome observation
that an express exclusion of a “relational” nature would
be enough for the court to preclude consideration of
the same. This, together with each of the 17 items, will
be important for contract drafters to consider.
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