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Introduction

This Guide provides an overview of the EU procurement rules as
they apply to utilities operating in the water, energy, transport and
postal services sectors in the UK.
It is intended as an introductory guide for in-house lawyers and procurement managers and should not be
relied upon as legal advice. If you would like to discuss any procurement matter please contact a member of
the team:
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Partner
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E graeme.young@cms-cmck.com
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Partner
T +44 (0)20 7367 2056
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T +44 (0)20 7367 2960
E susan.hankey@cms-cmck.com

John Markham
Senior Associate
T +44 (0)20 7367 3109
E john.markham@cms-cmck.com

3

Legislation

The Directives
The principal EU rules governing utilities procurement are contained in two separate EU Directives
(together the Directives):
— Directive 2004/17 (the Utilities Directive); and
— Directive 2007/66 (the Remedies Directive).
Implementation of the Directives by the UK
The Directives have been implemented in the UK by a series of Regulations (Statutory Instruments).
As a result of devolution, there are separate implementing Regulations for England, Wales and Northern
Ireland and for Scotland:
— In England, Wales and Northern Ireland: The Utilities Contracts Regulations 2006 (SI 2006/6); and
— In Scotland: The Utilities Contracts (Scotland) Regulations 2012 (SSI 2012/88).
For ease of reference we generally cite the relevant provision in the Directives rather than the relevant
provisions in the two sets of implementing Regulations. The exception is when dealing with remedies
where we cite the relevant provisions in the implementing Regulations.
Relationship between the Directives and the Regulations
The implementing Regulations must be interpreted in a manner that is consistent with the Directives.
Moreover, both the Directives and the implementing Regulations are to be implemented “purposively”,
in other words, having regard to the underlying purpose of opening up public procurement markets to
cross-border competition within the EU.
General Principles of EU law
It should also be remembered that procurement by public sector (state-owned) utilities must also comply
with over-riding principles of EU law. The result is that even where a public sector utility awards a contract
that is not caught by the Directive, it may still be susceptible to challenge if it fails to advertise and
conduct an open and non-discriminatory tender process1. In practice this may require a public sector
utility to put in place procedures broadly similar to those imposed under the Directives, for example,
when awarding service concession contracts.
More legislation in the pipeline
In March 2014, the EU adopted a new Utilities Directive (Directive 2014/25). The new Utilities DIrective
replaces Directive 2002/17. Member States now have two years to transpose the new Utilities Directive
into their national laws. The UK and Scottish governments are expected to enact new implementing
Regulations sometime next year (2015).

1
See European Commission “Interpretative Communication on the Community law applicable to contract awards not or not fully subject
to the provisions of the Public Procurement Directives” (2006/C 179/02).
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Application

In general terms, the EU public procurement rules apply to the award of a contract where the following
three conditions are satisfied:
— the utility awarding the contract is a “contracting entity”;
— the contract is for works, services or supplies associated with a prescribed relevant utility activity; and
— the estimated value of the contract exceeds the relevant financial threshold.
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Contracting entities

The utilities covered by the Utilities Directive are defined as ‘contracting entities’ and must be:
— public bodies; or
— public undertakings over which public bodies may directly or indirectly exercise a dominant influence,
by virtue of their ownership or financial participation or the governing rules (a ‘dominant influence’ is
presumed where a public body holds the majority of the capital, controls the majority of the
shareholder voting rights or can appoint more than half of the administrative, managerial or
supervisory board); or
— private undertakings operating on the basis of ‘special or exclusive rights’ deriving from authorisations
granted by an EU Member State (for example authorisations or licences to operate a gas or water
network).
Certain utility companies are expressly referred to in the UK implementing Regulations. Others are
referred to by general description. The relevant utility activities in the UK are listed in the schedules to the
Regulations and can be summarised as covering:
— regulated water only companies (WOCs) - public water supply networks;
— regulated water and sewerage companies (WaSCs) - public water supply and sewerage services
networks;
— regulated gas and electricity transmission and distribution companies - public power supply
networks (TSOs, GDNs, DNOs);
— district heating and CHP schemes - local authorities or companies licensed under the Electricity Act
1989 to operate a fixed network which provides or will provide a service to the public in connection
with the production, transport or distribution of heat;
— coal exploration/extraction - any entity licensed under the Coal Industry Act 1994 (or equivalent NI
provisions) to extract coal or other solid fuel;
— airport operators - public sector operators of airports and any private sector airport operator subject
to economic regulation under Part IV of the Airports Act 1986;
— port and waterway operators - public authorities or private sector entities licensed under section
57 of the Harbours Act 1964 to provide maritime or inland port or other terminal facilities to carriers
by sea or inland waterway;
— rail network operators - public authorities or private sector operators of public rail networks (e.g.
Network Rail, London Underground);
— tram network operators - public authorities or private sector operators of public tram, trolleybus, or
cable services (e.g. Transport for London and Greater Manchester Passenger Transport Executive); and
— bus network operators - public authorities of public bus networks or private sector operators of
‘quality contracts’ under the Transport Acts.
While Royal Mail is expressly referred to in the UK implementing Regulations it now considers itself
exempt from the Utilities Directive following its privatisation in 2013.
The Utilities Directive has also been interpreted to apply to contracts awarded by companies in
anticipation of winning a licence or franchise to carry on a utility activity, i.e. at a stage when they are not
yet utilities within the definitions set out in the Directives (so-called “ghost utilities”).
The Utilities Directive provides for an exemption process. This enables Member States or individual utilities
to apply to the European Commission for an exemption from the Directive on the grounds that the
activity is directly exposed to competition on markets to which access is not restricted.
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The UK has been granted exemptions for contracts awarded in relation to power generation and energy
supply and the exploration for and exploitation of oil and gas:
— Commission Decision of 8 March 2006 establishing an exemption for electricity generation in
England, Scotland and Wales OJ [2006] L76/6;
— Commission Decision of 26 February 2007 establishing an exemption for the supply of electricity and
gas in England, Scotland and Wales OJ [2007] L62/23; and
— Commission Decision of 29 March 2010 establishing an exemption for the exploration and
exploitation of oil and gas in England, Scotland and Wales OJ [2010] 192/EU.
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Contracts covered

General rules
The Utilities Directive applies to contracts for pecuniary interest concluded in writing having as their
object the execution of works, the supply of products or the provision of services in relation to a
prescribed relevant utility activity.
Works contracts
Works contracts are contracts which have as their object the execution, or design and execution, of
works relating to one of the activities listed in of the Utilities Directive (see Annex XII of the Utilities
Directive).
Supply contracts
Supply contracts are defined as contracts other than works contracts having as their object the purchase,
lease, rental or hire purchase of products (with or without the option to buy). A contract that has as its
object the supply of products and which also covers siting and installation operations is generally treated
as a supply contract.
Services contracts
Service contracts are defined as contracts other than works or supply contracts having as their object the
provision of services.
Importantly, the Utilities Directive distinguishes between so-called “priority services”, Part A services,
which are subject to the full procurement regime, and “non-priority services”, Part B services. The list of
Part A and Part B services is set out in Annex 1 of this Guide.
Part B services are subject only to a post-award notification procedure and the rules on technical
specifications. Where a contract includes both Part A and Part B services, it should be treated as a
contract for the type of service accounting for the greater proportion of the total value.
Particular care needs to be taken when proceeding with the award of Part B services contracts. The
European Commission and the European Courts have suggested that general EU principles may require
the advertising of Part B services to the extent that the contract may reasonably be considered to be of
interest to contractors established in other EU Member States (Case C-507/03, European Commission v
Ireland).
Framework agreements
The Utilities Directive defines a ‘framework agreement’ as, ‘an agreement between one or more
contracting authorities and one or more economic operators [i.e. contractors], the purpose of which is to
establish the terms governing contracts to be awarded during a given period, in particular with regard to
price and, where appropriate, the quantity envisaged’ (Article 1 of the Utilities Directive).
Framework agreements can be let in the same manner as any other form of works, services or supply
contract. Where a framework agreement has been advertised and awarded in accordance with all full
OJEU procedure, call-off contracts can be awarded under it without any of the participating utilities
having to conduct a separate (OJEU compliant) tender process.
Dynamic purchasing systems
These are entirely electronic qualification systems designed to facilitate the repeat procurement of
commodity products such as office supplies and stationery. The system must be open at all times to any
provider meeting the stated selection criteria and allow them to submit an indicative tender that complies
with the relevant specification.
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Design contests
The Utilities Directive contains specific rules on the running of design contests, where the contracting
entity puts out to competition requests to produce a design, generally in architecture or civil engineering.
There are special valuation rules and thresholds for these contests.
Excluded contracts
There are a series of general and specific exclusions provided for in the Utilities Directive. The general rule
is that the exemptions must be interpreted strictly and that the burden of proof will always rest with the
utility seeking to rely on it. This will generally require a contemporaneous record of any decision to rely on
an exemption and not to put a contract out to tender.
There are express exclusions for contracts:
— relating to land (although related financial services contracts are caught);
— for broadcasting programme material and broadcasting time;
— for voice telephony, telex, radiotelephony, paging and satellite services;
— for arbitration and conciliation services;
— relating to defence or national security or which are subject to international commitments;
— for employment; and
— for research and development (other than contracts for the exclusive benefit of the utility for its own
use, on condition that the service is wholly funded by the utility).
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Thresholds

As a general rule, only contracts the estimated value of which exceeds the relevant thresholds must be
advertised and awarded in accordance with the Utilities Directive. The thresholds are provided for in
Euros, and are set individually for supply contracts, services contract and for works contracts.

OJEU Notices

Supplies

Services

Works

Contract Notice

£345,028
(€414,000)

£345,028
(€414,000)

£4,322,012 (€5,186,000)

Periodic Indicative
Notice

£625,050
(€750,000)

£625,050
(€750,000)

£4,322,012 (€5,186,000)

Small Lots

£66,672
(€80,000)

£66,672
(€80,000)

£833,400 (€1,000,000)

The rules on calculating estimated contract value are complex. The overriding principle is that the
estimate must reflect the total likely value of the contract to the contractor/supplier (net of VAT).
Where a utility has a single requirement (e.g. an infrastructure project) with a value that exceeds the
relevant threshold, each and every contract for the project is subject to the Utilities Directive. This is
referred to as ‘aggregation’, requiring the aggregate value of all the contracts (‘lots’) for a single project
to be put out to tender. The Utilities Directive however provides that individual contracts (‘small lots’) do
not have to be put out to tender if they are valued as being less than £833,400 (€1m), in the case of
works, or less than £66,672 (€80,000), in the case of goods or services, provided that the aggregate value
of the individual exempted lots does not exceed 20% of the total value of all the lots (i.e. the total project
value).
There are also special rules for valuing services and supplies contracts that have no fixed term duration or
where it may otherwise be difficult to establish a total contract value. For example, when considering
services contracts without a fixed term or with a term exceeding 48 months the contract value is 48 x the
estimated monthly payment. Another example is insurance where the calculation is to be done by
reference to the estimated premiums payable and any other forms of remuneration.
In many cases a proposed contract will contain elements of works, supplies and services (so-called ‘mixed
contracts’). Such contracts are governed by the rules relating to the main object of the contract. So if, for
example, the main object is works, all ancillary services or supplies must be ignored for the purposes of
deciding what kind of contract it is and the relevant threshold.
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Key differences to the public sector rules

The contracts to which the Utilities Directive applies are broadly similar to those to which the Public
Sector Directive applies. However, there are a number of important differences in that the Utilities
Directive:
— only applies to the award of works, supplies and services contracts relating to the relevant utility
activity;
— does not cover concession contracts; and
— contains a specific provision exempting the award of contracts to “affiliated undertakings” (including
joint venture companies as well as parent and subsidiary companies).

11

Advertising requirements

Calls for competition
The fundamental purpose of the EU procurement rules is to ensure that contract opportunities are
advertised in a way which promotes transparency in public procurement markets across the EU and, in
particular, to ensure there is no discrimination on grounds of nationality when awarding contracts. For
this reason, the Utilities Directive requires the publication of certain notices in the OJEU, the principal
notice being a Contract Notice advertising the utility’s intention to award a contract and inviting
expressions of interest from potential bidders (a ‘call for competition’).
Periodic Indicative Notice
The purpose of the Periodic Indicative Notice (PIN) is to give potentially interested bidders time to prepare
for an eventual tender by giving the market advance warning of the contracts that a utility intends to put
out to tender over the next 12 months.
The Utilities Directive also allows utilities to rely on a PIN to advertise individual contracts provided that
the detail of the contract is sufficiently described in the PIN. This effectively avoids the utility having to
publish a separate Contract Notice for the specific contract in the OJEU.
Contract Notice
The Contract Notice is the standard form OJEU notice to be used for the advertising of individual
contracts. It informs potential tenderers of the detail of the individual contract and is usually the basis on
which a tenderer will decide whether or not to express an interest in the contract. The Contract Notice
must be in the form prescribed in the Utilities Directive and must contain certain information. Standard
forms are provided on the European Commission’s SIMAP website.
In summary, the information required includes:
— details of the subject matter of the contract;
— Common Procurement Vocabulary (CPV) codes relating to the object of the contract (see European
Commission Regulation (EC) No. 213 /2008, OJ L74/1 and/or SIMAP website);
— contact details for interested parties to obtain further information; and
— the contract award criteria which will be used to assess and award the contract, although the notice
will normally just indicate that the more detailed criteria will be specified in the ITT.
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Awards procedures

General rules
The Utilities Directive contains three main contract award procedures:
— Open procedure;
— Restricted procedure; and
— Negotiated procedure (with and without prior publication of a Contract Notice).
The key differences between the award procedures are summarised below. For ease of reference, flow
diagrams of the three award procedures are provided in Annex 3 of this Guide.
Open procedure
Under the Open procedure all those candidates that respond to the call for competition must be invited
to tender. There is no initial pre-qualification of candidates to limit the number invited to tender.
Restricted procedure
Under the Restricted procedure the utility may limit the number of candidates using a Pre- Qualification
Questionnaire (PQQ). A minimum of five qualifying candidates must be invited to tender. It is nevertheless
recognised that a utility may proceed under the Restricted procedure with less than five bidders if fewer
than five have passed the PQQ stage, provided however that there is no suggestion that the PQQ
requirements or selection process were unnecessarily onerous or otherwise disproportionate to the
contract the utility is seeking to award.
Negotiated procedure (with and without prior publication of a Contract Notice)
The Negotiated procedure allows a utility to invite a limited number of tenderers (at least three) to
negotiate the contract. It is designed to allow a utility to consult the tenderers of its choice and to
negotiate with one or more of them. The Utilities Directive is silent on how the negotiations should be
conducted. However, any negotiations must not breach the principles of equal treatment and nondiscrimination between the various tenderers (for example, giving information which is not then passed
to the others).
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Selection stage

General rules
The Utilities Directive identifies two separate evaluation stages. The first is the evaluation of the tenderers
(candidates/applicants) who have expressed an interest in the contract (selection stage). The second is the
evaluation of the tenders then submitted (tender stage).
Minimum pass/fail requirements
Pre-selection of tenderers is generally conducted using a PQQ. The PQQ may prescribe minimum pass/fail
requirements that candidates must satisfy before being considered as potential tenderers for the contract.
Any pre-selection criteria must be objective and transparent.
Exclusion grounds
The Utilities Directive provides that a candidate may be excluded from the process if it:
— is bankrupt, being wound up or has made an arrangement with creditors or is in any similar situation;
— is the subject of any sort of winding-up procedure;
— has been convicted of an offence concerning professional misconduct;
— has been guilty of grave professional misconduct;
— has not paid tax or social security contributions in its country of establishment or the country of the
contracting authority; or
— is guilty of serious misrepresentation in supplying the information required under the Directives.
The Utilities Directive also specifies certain grounds on which suppliers must be excluded from the
procurement process. These are essentially where candidates have been convicted of corruption offences,
organised crime or fraud, including under the Bribery Act 2010. The implementing Regulations in the UK
require utilities to exclude any candidate if the utility has actual knowledge that the company or a director
or other person having powers of representation, decision or control of the company has been convicted
of one of the following offences:
— participation in a criminal organisation;
— corruption;
— bribery (including the Bribery Act 2010);
— incitement to commit a crime (in Scotland);
— fraud affecting the financial interests of the European Union;
— conspiracy to defraud;
— money laundering; or
— any equivalent offence under the laws of any other ‘relevant State’ defined as the other 27 EU
Member States, Norway, Iceland or Liechtenstein (i.e. EEA countries).
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Tender stage

In this section we outline the key constituent parts of an invitation to tender (ITT) / negotiate (ITN),
namely the:
— instructions to tenderers that govern the process and the submission of tender responses;
— contract requirements setting out the detail of the works, goods or services being procured; and
— evaluation criteria against which the tenders will be evaluated (and a preferred tenderer appointed).
The ITT/ITN will also generally include the form of contract the utility intends to use and a tender
response form including some form of pricing schedule.
Instructions to Tenderers
The Instructions to Tenderers sets out the rules of the procurement process. It should provide tenderers
with clear instructions for the process. For example: how to prepare tender submissions; when, where
and how to submit their tender; how to ask and respond to clarification questions; and how to ensure
that confidential aspects of their tenders are protected. It should also include a number of provisions to
protect the utility. This will generally include an express statement that the utility has no liability for
tenderers’ costs and that tenderers are not breaching rules in respect of non-collusion and noncanvassing.
Contract requirements
The ITT/ITN should set also out the detail of the contract requirement. This should be consistent with the
scope of the procurement as set out in the Contract Notice. Where the requirement includes technical
specifications these should generally be made by reference to relevant European standards rather than
national standards or specifications and should not be discriminatory. The purpose is to ensure that the
choice of specification does not discriminate directly or indirectly against tenderers from other EU
Member States, or tenderers that might wish to propose a different (functionally equivalent) specification
or technical solution. Where national or other non-European standards are specified, they should be
qualified by the words “or equivalent”.
In addition, utilities are not entitled to specify a particular make or source of product, unless there is an
objective technical justification for doing so. Wherever possible, technical requirements must be described
in terms of functionality.
Evaluation criteria
Utilities are required to evaluate tenders on the basis of the contract award criteria they have set out in
the Contract Notice and/or the ITT/ITN. It is generally advisable to wait to set out the detail of the
contract award criteria (and any weightings) in the ITT/ITN, rather than including it earlier in the Contract
Notice.
The requirements for the disclosure of contract award criteria are designed to ensure contracts are
awarded on the basis of objective and non-discriminatory criteria.
The Utilities Directive requires that tenders are evaluated on the basis of either:
— the lowest price; or
— the most economically advantageous tender.
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When using the most economically advantageous tender criterion, the utility must disclose to the
tenderers the various sub-criteria (for example, technical, financial, legal criteria) and their relative
weightings. The relative weightings may include a range with an appropriate maximum spread. The
award criteria, sub-criteria and weightings must be provided either in the Contract Notice itself or in the
tender documentation. If the utility cannot reasonably provide weightings, the criteria for evaluating the
most economically advantageous offer must be listed in decreasing order of importance.
When using the most economically advantageous tender criterion, the utility may include, “quality, price,
technical merit, aesthetic and functional characteristics, environmental characteristics, running costs,
cost-effectiveness, after-sales service and technical assistance, delivery date and delivery period or period
of completion” (Article 55 of the Utilities Directive). Utilities may also use criteria of a wider economic
nature.
For example, in the context of a contract for the provision of buses for public transport, it is considered
permissible to take into account environmental criteria relating to emissions levels and noise provided they
were expressly mentioned in the tender documents or Contract Notice (Case C-513/99, Concordia Buses).
The key principle is that the criteria should be objective and non-discriminatory, should be “linked to the
subject matter of the contract” to be awarded and should be objective and verifiable. The European
Commission has issued two Interpretative Communications on the integration of social and environmental
considerations (COM(2001) 566 final and COM(2001) 274 final) as well as a ‘Buying Green’ Handbook.
These provide some useful guidance on the compatibility of social and environmental contract award
criteria.
There is now a significant body of case-law on both the choice of contract award criteria and the
requirement to disclosure them in the tender documentation. Unsurprisingly, this is one of the critical
compliance issues that leads to procurement disputes and legal challenges.
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Debriefing and standstill

The Remedies Directive introduced specific provisions for the notification of award decisions to
unsuccessful tenderers and for the observance of a standstill or “cooling off” period prior to concluding
the contract.
The utility must:
‘by notice in writing as soon as possible after the decision has been made, inform all tenderers and all
candidates concerned (if any) of its decision to — award the contract; or
— conclude the framework agreement.
The notice is generally referred to as an “Alcatel letter”.
The requirement to issue an Alcatel letter only applies to contract award procedures that are subject to
the full procedural requirements of the Utilities Directive. So, for example, there is no formal requirement
to issue Alcatel letters and observe the standstill period when awarding Part B services contracts or when
awarding call-off contracts under framework agreements (though this is often done as best practice).
When?
The Alcatel letter must be issued ‘as soon as possible after the award decision has been made’. It remains
unclear whether the award decision is the decision appointing a preferred tenderer or the final decision of
the utility approving the internal decision to award the contract. While arguably the award decision is the
final approval of the award decision, in practice it is often advisable to issue the debrief information with
or following the communication of the decision as to preferred tenderer.
How?
The Alcatel letter must be in writing. This is usually done by email or fax, in which case the I0 calendar
day standstill period starts from the date on which the last of the emails or faxes was sent. If the award
decision is communicated by post, the standstill period is extended to 15 days from the date on which the
last of the Alcatel letters was sent.
To whom?
If a candidate that was not shortlisted following the PQQ stage of the process has already been informed
that they were unsuccessful, the utility does not need to issue an Alcatel letter to them. It should however
be issued to all tenderers.
What must it include?
The letter must include:
— the award criteria (as they appear in the tender documentation);
— the reasons for the decision, including the characteristics and relative advantages of the successful
tender;
— the scores obtained by the unsuccessful tenderer which is to receive the notice and the preferred
tenderer;
— the identity of the preferred tenderer; and
— a precise statement of either when the standstill period is expected to end, or the date before which
the utility will not enter into the contract.
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Utilities may however withhold any information where the disclosure of such information:
— would impede law enforcement;
— would otherwise be contrary to the public interest;
— would prejudice the legitimate commercial interests of any economic operator; or
— might prejudice fair competition between economic operators.
It is critically important that utilities fulfil their debrief obligations. It is also important to remember that
outside the specific Alcatel letter provisions there is a general right for unsuccessful tenderers to request
reasons in writing for their exclusion from the tender process if they have not already been informed.
Where the utility is subject to the Freedom of Information Act (FOIA/FOI(S)A) rules it may also be required
to provide information on the tender process by way of a formal FOI request. There is guidance on the
application of FOI legislation available on the website of the Information Commissioner.
Contract Award Notice
Finally, utilities are required to publish a contract award notice in the OJEU within 48 days of a contract
being entered into with the successful tenderer.
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Remedies

In terms of considering direct legal action against a utility, the remedies fall into two broad categories:
— pre-contractual remedies; and
— post-contractual remedies.
Time-bar
Before looking at these two categories of remedies it is important to emphasise the issue of time-bar. This
is important as many procurement challenges fail because they have not been initiated within the period
required under the implementing Regulations, meaning that they are time-barred.
The general rule is that proceedings must be brought within 30 days of the ‘date of knowledge’, defined
as the point at which the claimant knew or ought to have known of the infringement. The courts will
however retain judicial discretion to extend the period within which proceedings must be brought, up to
a maximum of 3 months. There is a separate time-bar provision where the claimant is seeing a declaration
of ineffectiveness (see below).
Pre-contractual remedies
If proceedings are brought during the tender process, or otherwise before the contract has been entered
into, an unsuccessful tenderer can request the court to:
— set aside any unlawful decision taken in the process; or
— amend unlawful tender documentation (e.g. discriminatory specification, unlawful selection or award
criteria); and/or
— make an award in damages for loss or damage suffered as a consequence of the breach.
Where proceedings are raised before the contract has been entered into the utility is automatically
suspended from entering into the contract with the successful tenderer. This removes the need for the
claimant to apply to the courts for an interim order preventing the utility from awarding the contract.
If proceedings are issued, the automatic suspension will remain in force until such time as the proceedings
are determined, discontinued or otherwise disposed of. If the utility wishes to insist on awarding the
contract, it must make an application to the court for the automatic suspension to be lifted.
Post-contractual remedies
After the contract has been entered into, there are essentially two remedies available:
— Damages: The claimant is entitled to claim its bid-costs and a proportion of lost profit on the
contract depending on its chances of being awarded the contract but for the breach. There are a
number of procedural and technical obstacles facing any claimant but damages awards have been
made by the courts and many post-award challenges settle before reaching final judgment; and
— A declaration of ineffectiveness/ineffectiveness order: The ineffectiveness remedy is an
exceptional remedy that gives courts the power to set aside concluded contracts by making an order
rendering unenforceable all future rights and obligations under the contract and imposing fines on
the utility.
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The provisions are complicated and largely untested in the courts but the three grounds for
ineffectiveness can be summarised as:
— a complete failure to advertise a contract or framework agreement in the OJEU (an illegal direct
award);
— a failure to comply with the equal treatment and transparency obligations when conducing the tender
process combined with a failure to observe the debrief and standstill requirements prior to awarding
the contract (an aggravated OJEU breach); or
— a failure properly to award an above threshold call-off contract under a dynamic purchasing system (a
dynamic purchasing breach).
There are special time limits for seeking a declaration of ineffectiveness/ineffectiveness order. As regards
a claim under the first ground, proceedings must be brought either within 30 days of the publication of
any contract award notice or otherwise within six (6) months of the day after the date on which the
contract is entered into. If the claim is brought on the second or third grounds, it must be brought within
30 days of any valid award notice (Alcatel letter) or otherwise within six (6) months of the contract being
entered into (the publication of a contract award notice is irrelevant).
European Commission investigations
A direct legal challenge against a utility before the courts is not the only remedy available to unsuccessful
tenderers and other aggrieved third parties. The European Commission is increasingly taking infringement
proceedings against individual EU Member States for specific failures to comply with the EU procurement
rules. These investigations are conducted under specific EU Treaty rules and can result in formal
proceedings being brought against the Member State before the Court of Justice of the European Union.
Although it is a long and cumbersome procedure, the Court can fine the Member State if it refuses to
remedy the identified breach (which may include the termination of the offending contract).
In addition, the European Commission may block any EU funding that is related to the contract. Where
projects involve significant public funds there are often specific audit and “gateway” review procedures
that make it a condition of funding that private sector contractors/partners are appointed pursuant to
OJEU-compliant tender processes.
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Annex 1 – Relevant person and activity

Relevant person

Activity

Category 1 – Water
Part A
A company holding an appointment as a
water undertaker or a sewerage undertaker
under the Water Industry Act 1991(1).

1. The provision or operation of a fixed
network which provides or will provide a
service to the public in connection with the
production, transport or distribution of
drinking water.

The Department for Regional Development
(Northern Ireland).

2. Hydraulic engineering, irrigation or land
drainage, but only if more than 20% of the
total volume of water made available by such
activity is intended for the supply of drinking
water.

The Water Services Agency (Northern Ireland).

3. The disposal or treatment of sewage.

Part B
A relevant person not specified in Part C.

4. The supply of drinking water to a network
referred to in paragraph 1.
Part C

A relevant person other than a contracting
authority who produces drinking water
because its consumption is necessary for the
purpose of carrying out an activity not
specified in the second column of this
Schedule and who supplies only the excess to
a network which is referred to in paragraph 1.

5. The supply of drinking water to a network
referred to in paragraph 1 but only if the
drinking water supplied in the period of 36
months ending at the relevant time as defined
in regulation 11(19) has exceeded 30% of the
total produced by the utility in that period.

Category 2 – Electricity
Part D
A person licensed under section 6 of the
Electricity Act 1989(2).
A person licensed under article 10(1) of the
Electricity (Northern Ireland) Order 1992(3).

6. The provision or operation of a fixed
network which provides or will provide a
service to the public in connection with the
production, transport or distribution of
electricity.
Part E

A relevant person not specified in Part F.

22 | Guide to EU laws governing utilities procurement

7. The supply of electricity to a network
referred to in paragraph 8.

Part F
A relevant person other than a contracting
authority who produces electricity because its
use is necessary for the purpose of carrying out
an activity not specified in the second column
of this Schedule and who supplies only the
excess to a network referred to in paragraph 6.

8. The supply of electricity to a network
referred to in paragraph 6 but only if the
electricity supplied in the period of 36 months
ending at the relevant time as defined in
regulation 11(19) has exceeded 30|% of the
total produced by the utility in that period.

Category 3 – Gas
Part G
A gas transporter as defined in section 7(1) of
the Gas Act 1986(4).

9. The provision or operation of a fixed
network which provides or will provide a
service to the public in connection with the
production, transport or distribution of gas.

A person declared to be an undertaker for the
supply of gas under article 8 of the Gas
(Northern Ireland) Order 1996(5).

Part H
A relevant person not specified in Part I.

10. The supply of gas to a network referred to
in paragraph 9.
Part I

A relevant person other than a contracting
authority who produces gas only as the
unavoidable consequence of carrying out an
activity not specified in the second column of
this Schedule and who supplies gas for the
sole purpose of the economic exploitation of
the production to a network referred to in
paragraph 9.

11. The supply of gas to a network referred to
in paragraph 9 but only if the total
consideration payable in the period of 36
months ending at the relevant time as defined
in regulation 11(19) on account of such supply
has exceeded 20% of the total turnover of the
utility in that period.

Part J
A local authority.
A person licensed under section 6(1)(a) of the
Electricity Act 1989 whose licence includes the
provisions referred to in section 10(3) of that Act.

12. The provision or operation of a fixed
network which provides or will provide a
service to the public in connection with the
production, transport or distribution of heat.

The Northern Ireland Housing Executive.
Part K
A relevant person not specified in part L.

13. The supply of heat to a network referred
to in paragraph 12.
Part L

A relevant person other than a contracting
authority who produces heat as the unavoidable
consequence of carrying out an activity not
specified in the second column of this Schedule
and who supplies heat for the sole purpose of
the economic exploitation of the production to
a network referred to in paragraph 12.

14. The supply of heat to a network referred
to in paragraph 12 but only if the total
consideration payable in 36 months ending at
the relevant time as defined in regulation
11(19) on account of such supply has exceeded
20% of the total turnover of the utility in that
period.
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Relevant person

Activity

Category 5 – Exploration and Extraction of Oil and Gas
Part M
A person operating by virtue of a licence
granted or having effect as if granted under
the Petroleum Act 1998(6).

15. The exploitation of a geographical area for
the purpose of exploring for or extracting oil
or gas.

A person licensed under the Petroleum
(Production) Act (Northern Ireland) 1964(7).

Category 6– Coal and Other Solid Fuel
Part N
16. The exploitation of a geographical area for
the purposes of exploring for or extracting
coal or other solid fuel.

Any licensed operator within the meaning of
the Coal Industry 1994(8).
The Department of Enterprise, Trade and
Investment (Northern Ireland).
A person operating by virtue of a prospecting
licence, a mining lease, a mining licence or a
mining permission as defined by section 57(1)
of the Mineral Development Act (Northern
Ireland) 1969(9).

Category 7 – Transport
Part O
A local authority.
An airport operator within the meaning of the
Airports Act 1986(10) who has the
management of an airport subject to
economic regulation under Part IV of that Act.

17. The exploitation of a geographical area for
the purpose of providing airport or other
terminal facilities to carriers by air.

Highlands and Islands Airports Limited.
An airport operator within the meaning of the
Airports (Northern Ireland) Order 1994(1).
Any other relevant person.
Part P
A harbour authority within the meaning of
section 57 of the Harbours Act 1964(1).
British Waterways Board.
A local authority.
A harbour authority as defined by section
38(1) of the Harbours Act (Northern Ireland)
1970 (13).
Any other relevant person.
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18. The exploitation of a geographical area for
the purpose of providing maritime or inland
port or other terminal facilities to carriers by
sea or inland waterway.

Part Q
19. The provision or operation of a network
providing a service to the public in the field of
transport by railway.

Network Rail.
Eurotunnel plc.
Northern Ireland Transport Holding Company.
Northern Ireland Railways.
London Underground Limited.
Transport for London.
A subsidiary of Transport for London within
the meaning of section 42(1) of the Greater
London Authority Act 1999(14).
Strathclyde Passenger Transport Executive.
Greater Manchester Passenger Transport
Executive.
Tyne and Wear Passenger Transport Executive.
Brighton Borough Council.
South Yorkshire Passenger Transport
Executive.
West Midlands Passenger Transport Executive.
A local transport authority or passenger
authority within the meaning of section 124 of
the Transport Act 2000(15) which has made a
quality contracts scheme under section 124 of
that Act.
A person awarded a quality contract within
the meaning of section 124 of the Transport
Act 2000.
Any other relevant person.

Part R
Transport for London.
A subsidiary of Transport for London within
the meaning of section 424(1) of the Greater
London Authority Act 1999.

20. The person or operation of a network
providing a service to the public in the field of
transport by automated systems, tramway,
trolleybus or cable.

Greater Manchester Passenger Transport
Executive.
Blackpool Transport Services Limited.
Conwy County Borough Council.
South Yorkshire Passenger Transport
Executive.
West Midlands Passenger Transport Executive.
Any other relevant person.
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Part S
Transport for London.
A subsidiary of Transport for London within
the meaning of section 424(1) of the Greater
London Authority Act 1999.

21. The person or operation of a network
providing a service to the public in the field of
transport by automated systems, tramway,
trolleybus or cable.

A local transport authority or Passenger
Transport Authority within the meaning of
section 124 of the Transport Act 2000 which
has made a quality contracts scheme under
section 124 of that Act.
A person awarded a quality contract within
the meaning of Section 124 of the Transport
Act 2000.
Northern Ireland Transport Holding Company.
A person who holds a road service licence
under section 4(1) of the Transport Act
(Northern Ireland) 1967(16) which authorises
him to provide a regular service within the
meaning of that licence.
Any other relevant person.
Relevant person

Activity

Category 8 – Postal services
Part T
Royal Mail Group Limited.
Any other relevant person.

22. Activities relating to the provision of postal
services. For the purposes of this paragraph:
— ‘postal services’ means services consisting
of the clearance, sorting, routing and
delivery of postal items; and
— ‘postal items’ means items addressed in
the final form in which they are to be
carried, irrespective of weight. In addition
to items of correspondence, such items
also include books, catalogues,
newspapers, periodicals and postal
packages containing merchandise with or
without commercial value, irrespective of
weight.
23. Activities relating to the provision of the
following services, but only where the
conditions specified in paragraph 24 are
satisfied:
— mail service management services (services
both preceding and subsequent to
despatch, such as mailroom management
services’),
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— added-value services linked to and
provided entirely by electronic means
(including the secure transmission of coded
documents by electronic means, address
management services and transmission of
registered electronic mail),
— services concerning postal items not
included in paragraph 22, such as direct
mail bearing no address,
— financial services which are
∙ specified in category 6 of Part A of
Schedule 3 or
∙ referred to in regulation 6(l)
including in particular postal
money orders and postal giro
transfers.
— Philatelic services,
— logistics services (services combining
physical delivery and/or warehousing with
other non-postal functions).
24. In relation to any service described in
paragraph 23, the conditions are:
— that the service is provided by a relevant
person which also provides services within
paragraph 22, and
— the conditions set out in Article30(1) of the
Utilities Directive are not satisfied in
respect of the services within paragraph 22
which the relevant person is providing.
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Annex 2 – Part A and Part B services

Part ‘A’ services

Part ‘B’ services

“Priority” services subject to the full
procedural rules of the Directives:

Services contracts for the provision of “nonpriority” services, subject only requirement to
issue a contract award notice and to comply
with the general rules on non-discrimination:

Maintenance and repair services

Hotel and restaurant services

Land transport services (except for rail
services), including armoured car services, and
courier services, except transport of mail

Rail transport services

Air transport services of passengers and
freight, except transport of mail

Water transport services

Transport of mail by land and by air

Supporting and auxiliary transport services

Telecommunications services (Except voice
telephony, telex, radiotelephony, paging and
satellite services)

Legal services

Financial services

Personnel placement and supply services

(a) Insurance services
(b) Banking and investment services
(Except contracts for financial services in
connection with the issue, sale, purchase or
transfer of securities or other financial
instruments, and central bank services)
Computer and related services

Investigation and security services, except
armoured car services

R & D services (Except research and
development service contracts other than
those where the benefits accrue exclusively to
the contracting authority for its use in the
conduct of its own affairs on condition that
the service provided is wholly remunerated by
the contracting authority)

Education and vocational education services

Accounting, auditing and book keeping
services

Health and social services

28 | Guide to EU laws governing utilities procurement

Part ‘A’ services

Part ‘B’ services

‘Priority’ services subject to the full procedural
rules of the Directives (Annex 11A of the Public
Sector Directive and Annex XVIIA of the
Utilities Directive)

Services contracts for the provision of ‘nonpriority’ services, subject only requirement to
issue a contract award notice and to comply
with the general rules on non-discrimination.
(Annex IIB of the Public Sector Directive and
Annex XVIIB of the Utilities Directive)

Market research and public opinion polling
services

Recreational, cultural and sporting services

Management consultant services (Except
arbitration and conciliation services) and
related services

Other services

Architectural services; engineering services and
integrated engineering services; urban
planning and landscape engineering services;
related scientific and technical consulting
services; technical testing and analysis services
Advertising services
Building cleaning services and property
management services
Publishing and printing services on a fee or
contract basis
Sewage and refuse disposal services;
sanitation and similar services
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